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Rockingham
No. 6294

& a.William N. Smith

v.

& a.& TownHarold R. Nutter a. and of Salem

28, 1973February

theShaw & Carleton for(Mr. Eldredge plain-Eldredge orally)
tiffs.

McLane, Carleton, A.& Brown and CharlesGreeneGraf,
for the defendants Nut-(Mr. DeGrandpreDeGrandpre orally)

ter.

A.& for the(Mr.Giordano Sayer,Sayer Jr., orally)James
Haven,intervenor Lou Smith Trailer Inc.

Grimes, The whether theissue before this court isJ.
in to Board ofcourt erred the Adjust-superior remanding
of the whether thement of the Town Salem question

Nuttertrailer the defendants isconstruction of a bypark
We hold thatin of the Salem ordinance.violation zoning

the remand was proper.
effect,1953, then in defen-In under a ordinancezoning

a to constructfor obtaineddants Nutter andapplied permit
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and theira barn to trailers on land. constructedThey“park”
a barn and other facilities and rented stall to25-stall space

who allowed to on thehorse owners were trailerspark pre-
the two-month atmises seasonduring racing Rockingham

As time thePark. number of transient trailerspassed,
declined to the in 1968 there was one. Itthat onlypoint

that 1968 there were one or two trailers locatedappears by
1968, townon the land on a In thebasis.year-round acquired

a sewer easement the Nutter land under anacross agreement
the of the into the line.Nutters to “hook”involving right

1968,In the fall of the Nutters to hooksought permission
40 trailers to the line Insewer but were refused.up early

1969, the Nutters met with the who areselectmen charged
with the enforcement theof ordinance and reached an agree-
ment would be theirallowed to landdevelopwhereby they

Theto accommodate of selectmena maximum trailers.24
10, 1969,lettersent a dated March to the building inspector

that Nutter tohad been thestating requestthey reviewing
trailers on their land and that in their opinion theyplace

be allowed to not more trailers on theirshould than 24place
No notice to selectmen wereland. was that thegiven anyone

this matter itand no formalthatconsidering appears permit
everwas issued the A of theby building inspector. copy

letter, however,selectmen’s was sent to the Nutters who began
tothereafter to their land accommodate 24 trailers.develop

The Salem ordinance that therequires building inspector
notice in a abeforegive five-days newspaper granting permit.

It that the Nutters have ofsumsappears moneyexpended
in the of their land since While1968. thisdevelopment may

merits',be a factor to be considered on the it relevantis not
to the issue before us.

to have hadclaim no notice orThe plaintiffs knowledge
theinNutters’ activities but thattheof beginning they began

of selectmen,in and 1969 to theAugust whoJulyobjecting
8, 1969, at a voted topublicon takehearingSeptember

9,the On 1969,Nutters. Octoberactionno against being
thehow to filed auncertain bill inplaintiffsproceed, equity

3, 1970,onthe andNutters filed a formalJanuaryagainst
to enforcewith the theselectmen ordinancerequest against

act,thethe Nutters. When selectmen failed to onplaintiffs
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1970,9, theto board of andadjustmentFebruary appealed
the to andboard to order Nutters cease desist.therequested
sheriff on the chairman of theaThis was served by deputy

notice toclerk. No wasboard and the town given anyone
held, but letter datedand no wasthe board hearing byby

16, 1970, for the board notifiedthe attorneyFebruary plain-
20,that their hadtiffs been denied. Onappeal February

1970, sent certified mail a motion forplaintiffs by rehearing
board,to the for the who for it onattorney Februaryreceipted

24, 1970. The board took no action but the Salem ordinance
that failure of the board to take action within tenprovides

shall beconstitute a denial and that andays mayappeal
taken within 30 of such denial. Plaintiffs filed theirdays

19, 1970,in the court on Marchappeal superior alleging
that the were without a and thatNutters proceeding permit
the ofselectmen and the board hadadjustment unreasonably
failed to enforce the Thethe ordinance Nutters. peti-against

Haven, Inc.,tion of the Lou Smith Trailer lessee of defen-
Nutter, 27,dants to intervene on 1970.was Maygranted

Both the referred tobill in and the wereequity appeal
Hardwick,C. ofa Master who after two(Leonard Esq.) days

found that since there had been no notice orhearing hearing
before the board of the matter had never beenadjustment,

it and recommended a remand ofconsideredproperly by
the matter noticeto the board for after reasonablehearing
to the and the recommendation wasThispublic parties.

Perkins, who transferred defendants’approved by excep-J.
tions.

and the intervenorDefendants contend that both the bill
in the beand should dismissed becauseequity appeal plain-

remedies,tiffs have not exhausted their thatadministrative
the cannot be “remanded” to the ofmatters board adjustment

the were never ofbecause matters before the board adjust-
there,ment and therefore cannot be “remanded” and that

it error for the court not to render a finalwas superior judg-
ment under RSA 31:83.

it true that their adminis-is must exhaustpartiesAlthough
to within thetrative remedies as matters jurisdictioncoming

251,v. 99 N.H.the board of (Carrickof adjustment Langtry,
5,Manchester,v. 177(1954);108 546 Bois 104 N.H.A.2d
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Keene, 261,(1962);A.2d Bourassa v. 108 N.H.612 234 A.2d
it(1967)),112 is our that haveopinion plaintiffs complied

with this and the of theirdismissal wasrequirement appeal
not required.

Defendants contend that the trial court did not enter a
final decree and therefore could not remand the matter to
the board. We need not decide whether such a final decree
of ordismissal vacation of the order is before arequired
remand because we hold that such a decree was made in
this RSAcase. 31:83. The effect of the trial court’s ruling

in thewas that the action of the board denying plaintiff’s
without notice and was unlawful. In thispetition hearing

follows, therefore,we concur. It that the remand toruling
claim,the board for after notice Towashearing proper.

do,as defendants that since the board took no actionproper
because of lack of notice and the cannothearing, plaintiffs

is to seek to the with theproperly appeal, charge plaintiffs
conduct of the board.improper

true, contend,It is as thedefendants that failure of the
board to hold a and notice thereof was nothearing give
included in the in the motion for aspecifications hearing.

31:75; Nashua, 174,RSA DiPietro v. 109 N.H. 695246 A.2d
ordinance, G,(1968). Both the Salem XIart. and RSA 31:75

consideration of other for cause shown.permit grounds good
We hold that even if the oflimitation RSA 31:75 applies,
there was for the court thecause to consider issuegood
and remand the to the board ofappeal adjustment.

overruled.Exceptions

All concurred.


