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to the conclusion that the EvaRoad describedPaugus by
notwas intended to be the of of the Lyonsright way westerly

residence, which theacross and Velardogoes Lyons prop-
Rather,toerties the as claimed thehighway, by plaintiff.

residence,it thewas of of the which crossesright way easterly
the to reach the claimedasonly Lyons property highway

defendant TheRoberts. motions to made thedismissby by
defendants should have been The decree is set aside.granted.

theJudgment defendants.for

Grimes, sit;did not the others concurred.J.,
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Perkins, Holland, Donovan & Beckett WilliamH. M. Bec-(Mr.
kett theorally) plaintiff.for

Devine, Millimet, & Branch Devine orally)(Mr.Stahl Shane
for the defendant.

Griffith, a a common carrier toagainstThis is suitJ.
horses,recover to fivedamages pure trottingstandardbred

the of the animalsallegedly during transportationsustained
Deland, Park,by Libertythe defendant from Florida to Bell

20, 1965. ThePennsylvania, plaintiffs’on March first count
carriage.was based on breach of the contract of The second

and third in the of thealleged negligence handlingcounts
jurydefendant’s truck. Prior to the trial the court ruled that

all three ofplaintiffs provethe had the burden to counts
plaintiffs’ exceptionand noted the as to theits declaration

At the of the evi-plaintiffs’and third counts. closesecond
Court, Grant,the defendant moved for a Thenonsuit.dence

the the plaintiffs’ exception.allowed motion and savedJ.,
to in theapplied presentedFederal law be the factsmust

the of in inter­carriage goodsrecord as this case arises from
v. 96 N.H.state commerce. RailwayAkerly Express Agency,

(1951);396, Adams Co. v.77 856A.2d 226Express Croninger,
(1912).314,491, 57 L. Ed. 33 S. Ct. 148 The CarmackU.S.

anyto the Commerce Act makes inter­amendment Interstate
loss, damage,carrier liable “for the full actualstate common

49injury” transported goods.which it to theor causes
§ 20(11). legislationU.S.C.A. This codifies the common-law

all to thedamage goodsrule that a carrier is liable “for trans­
it, theby affirmatively damageit shows thatported unless

God, enemy,of theby shipper, publicthe actswasoccasioned
or nature of the com­authority or the inherent vicepublic

States, 162,v. United 350 U.S.modity”. Secretary Agricultureof
(1955).173, In to76 Ct. order establish100 L. Ed. S. 244
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a facie case the and theunder court’sprima plaintiffs alleged
to theundertook ofruling properly prove delivery property

condition,to the carrier in its arrival in condi-good damaged
tion and the amount theof & O.damages. Chesapeake Ry.

Co., 416,v. 659,A. F. U.S. 70 L. Ed.270Thompson Mfg.
46 S. Ct. 318 v.(1925); Akerly Railway Express Agency, supra

398,at 77 at 858. Once theA.2d establishes ashipper prima
case, “the offacie burden is the carrier to showproof upon

both that it was free from and that thenegligence damage
to the due to onewas of the causescargo excepted relieving
the Stahl,carrier of Missouri R.Pac. v. Elmore &liability.”

134, 194,377 U.S. L. Ed. 84 S.12 2d Ct. (1964).1142 This
shift in the burden of the carrier notproof places upon

the burden of withforward evidence of its ownonly going
due the ofcare but also risk Serv. Motornonpersuasion. Super

States,v.Co. United 350 541F.2d Cir.(6thFreight 1965);
Inc.,Continental Can Co. v. Eazor 354 (2dF.2dExpress, 222

Cir. 1965).
The was ifnonsuit the failedproperly granted plaintiffs

to evidence from which a could find that theproduce jury
horses were delivered to the incarrier condition andgood
arrived in condition. In this issue “thedamaged determining
evidence and all reasonable inferences therefrom must be

Duhreuil,v.construed most to the Dubreuilfavorably plaintiff”.
519, Couillard,107 PlumeN.H. 338 v.(1967);229 A.2d 104

267,N.H. 184 (1962).A.2d 452
evidence whichPlaintiffs from a could findpresented jury

that five were loaded on a truck inhorses Floridaplaintiffs’
with four horses to other owners. There was tes-belonging

that the were then inhorses condition.timony plaintiffs’ good
A who traveled with the horses to their destinationgroom
in testified to a ride from which thePennsylvania “rough”
horses have sustained The infatal defect theinjuries.might

case is that and couldplaintiffs’ only by speculation conjecture
the condition of the horses be found to havesubsequent
existed at the end of their transportation.

The testified that the werehorses stiff arrivalgroom upon
but that wasthis usual after a One of horsestrip. plaintiffs’
had a few butscars no or is basedinjury damage complaint

trainer,this condition. A who thefirst observed horsesupon
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days Pennsylvania,two or their arrival in observedthree after
heone the whichlumpa small on the back of of horses

Theby transportation.been caused thethought might have
tripthe after thesame trainer testified that several of horses

rhythmnorth their but when askedhad lost andcoordination
reallyheopinion whyif he an he answered that didn’thad

know.
The plaintiff owners until somedid not thesee horses

ten days after their arrival. Plaintiff Theodore Scott’s testi-
mony the horsespermitted findingwould have a that two

thewhich not raced never did race and thatpreviouslyhad
in threemeagreother three raced with success the two or

years following trip complainedthe of.
The in the came from Dr. Robertonly expert testimony case

Orcutt, treated two of the horses involveda veterinarian who
to Pen-July transportationin four after theirsome months

fromnsylvania. In both horses then sufferedopinion,his
be the of theirpinched possiblynerves which could result

say likely probable.could not it was orrough trip but he
permit juryThis to a to deter-testimony was insufficient

werecomplaintsmine whether the later about the horses
transportation byrelated to their the The plaintiffdefendant.

practically“race the time havetestified that horses allowners
problem.” Nothing in the the inferencepermittedsome case

unnecessary thethat would renderknowledgecommon
274,Sheehan,v. 94of evidence. N.H.production Mehigan

(1947).632, Obviously testimony275-76, 633 expert51 A.2d
trip subsequentto relate the to the difficultiesrequiredwas

309,99 848v. 109the Beane N.H. A.2dof horses. Perley,
(1956).Adams, 377,(1954); v. 100 N.H. 128 A.2d 202Bentley

trainer, in theand owner to nothingThe testifiedgroom,
immediately tripafter theof the horsesphysical appearances

onsolelytheirany injury complaintsand. basedindicating
inabilitythe traincoordination and tolack ofthe horses’

non-successfully. properUnder circumstances aracethem to
opinionto an on the causemay qualified givebeveterinarian

Vance, 268,119malady. v.injury or State Vt.of an animal’s
(1956); (1954).Annot., 932,49800 A.L.R.2d125 A.2d 952

qualify anymade of wit-attemptHowever no was to these
any they expressed neverexperts opinionsnesses and roseas
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level ofabove the guesses.
heof the condition foundThe the veterinarian thatopinion

in of the months after thetwo horses four “possibly”trip
a verdict.from the furnished no basis forarose jurytrip

Conrad, 496, see(1965);v. 106 N.H. 912213 A.2dJolicoeur
301,R.I.Industries v. 102Glass-Tite Systems,Spector Freight

(1967).A.2d 254230
overruled;Exceptions

judgment for defendant.

All concurred.
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