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State,confusing to the O.K.jury. See Fairbanks Co. v. 108
248, State, 141,N.H. 108 v. 103 N.H.(1967);234 A.2d Berry

144, (1961);437, Mathews,167 v. 94439-40 Ricker N.H.A.2d
313, (1947).317, 196,53 of198-99 But the measureA.2d

in thedamages analysisfinal will be thesimplyand stated
State,difference in value before Dow v.and after the taking.

(1967);512, State,107 N.H. Co. v.Steel226 A.2d 92 Edgcomb
(1957).480,100 N.H. 131 approval70 We note withA.2d

the observation the developingthat andlogical approach
trend is to let the “before and after” rule stand alone in its
pristine purity adjustments.without TheHering,Haar and
Determination in 51 L. Rev.Land Calif.Acquisition,of Benefits

(1963);833, at 878-81 1 EminentValuation UnderOrgel,
§ 7, (2d 1953).Domain at 39 ed.

overruled; remanded.Exceptions

All concurred.
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Lord, Michael C.Martin & (Mr.KillKelleyNighswander,
for theMurphy orally) plaintiff.

Wescott, E.&? Harold Wescott for(Mr.Millham Dyer orally)
the defendants.

Griffith, The in this case a billbroughtplaintiffJ.
in anda injunctionequity seeking temporary permanent

of athe defendants’ foreclosureagainst completing mortgage
9,the to the onexecuted defendants Februaryby plaintiff

1970. Plaintiff a onwas injunctiontemporary Augustgranted
4, 1970, under the foreclosuresale proceedingsenjoining

28,commenced 1970. The bill in withequity, togetherJuly
a law action for breach of contract between thecompanion

defendants, tried before a Mastersame and wasplaintiff
Chandler, recommendedP. The master’s(John Esq.). report

action,in the law offor the defendants dissolutionverdicts
the for aand denial ofthe per-injunction prayertemporary

The Trial Court reservedmanent (Johnson, J.)injunction.
to the master’sand transferred report.exceptionsplaintiff’s

toThe abandoned allon has exceptionsplaintiff appeal
that the erred inthe but the claim mastermaster’s report
entitled to reliefto rule that the is equitableplaintiffrefusing

of the note.from the acceleration clause mortgage
theThe here of the salenote and arose out bymortgage

Theto the of Carle’sdefendants Motorcycle Shop.plaintiff
claimedaction which the bill inlaw equity dependedupon

tothat the their of saledefendants by agreement agreed
todeliver all the at Carle’s Motorcycle Shop plain-motorcycles

but a number were held ontiff failed to do so because consign-
Plaintiff further claimedment and not owned defendants.by

$5,000of and wasthat the accessoriesinventory spare parts
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$6,000 theto than value theless defendants.represented by
for the ofThe master found defendants on both these issues.

its bill in a theIn claimed failure defendantsplaintiff byequity
it toto assets was entitled in the amount of tenconvey
In the andthousand dollars. the trialpleadings throughout

this was the sole basis in of an injunctionurged support
of theforeclosureagainst mortgage.

While thedoes not relief to thatrestrictequity sought by
Somers, 38,v.(Barber 102 N.H. 150 A.2d 408 (1959)),plaintiff

decree for relief not ofis a matter to which“[a] specific right
contract,a is entitled the of his but restsparty upon proof

court,thein sound of the which ordiscretion withholdsgrants
reliefthe to the of the Seecase.”circumstancesaccording

206,193,Manchester v.Inc. N.H.82Dairy System, Hayward,
12,18132 A. to the(1926). Under refusalexceptionplaintiff’s

theof master to relief the is whethergrant injunctive question
not onor the of itfacts record thatconclusively appeared

the was entitled to an Seeplaintiff injunction. Dunfey Realty
195,101 N.H. 138v. 80 (1957).Co. A.2dEnright,

The theof master include the follow-undisputed findings
facts to the note and Plaintiff executeding relating mortgage.

of the ofas the frombusiness the defen-part purchase price
9, 1970,ondants three thenotes inFebruary promissory

$20,000, $3,000 $2,000.ofamounts and Therespective
$20,000 note was secured in a of salebypart power mortgage

theon real andestate transferred forprovided pay-monthly
15,ments at the ofrate No1970.$272.68 Maybeginning

everhave been made or tendered thepayments by plaintiff
16, 1970,onand indefendants demandedJuly payment

underfull the terms of the inacceleration clause the note.
The defendants then andstarted foreclosure proceedings
the bill in the law.its and action atplaintiff brought equity

On the of and inbasis these facts the face of findings
adverse to the on all facts inreliedplaintiff upon support

relief,of its for the masteroriginal prayer plaintiff argues
was to find the toentitled reliefrequired plaintiff equitable
from the acceleration theclause in The herefactsmortgage.

notdo dictate thethat is entitled thetoany ruling plaintiff
relief now In bill inits thatsought. equity plaintiff alleged
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$10,000the not and prayedthe value of assets delivered was
adjustmentan of thenot for a of its contract butrescission

inplaintiff completelyHad been successfulpurchase price.
required by mortgagethe thepaymentsand made allitsclaims

have a due the defendantsthere would remained balance
decree oranythe ofwhich would have exceeded amount

in its favor.judgment
no merit inhaving plaintiff’sThe foundmaster claim that

thetheir underperformed bargainnotthe defendants had
toplaintiff says paynow its failureof the contractterms

bycaused an accidenttender the installment waspaymentsor
It claims the found establishfaith mistake. factsgoodor

equit-are entitled toruling theya thatrequirethis claim and
of acceleration andoperationrelief from the the clauseable

55by remedy.of their foreclosurethe exercise defendants
§ (1971); 993,Annot., 70 A.L.R.Am. 3752d MortgagesJur.

(1931).1000
partythat a ever makes“It never been asserted...has

defensive,relief,cause for either affirmative orsufficienta
to deedthat he was caused execute aby merely proving
hefact that had apromise byto make a the mistakenor

§ (1960).Corbin, There no sug­608 isthought.” 3 Contracts
defendants,bythat was inducedplaintiffin the recordgestion

innocently, paymentsmake the installmenteven to refuse to
366, 370,Co., 10198 N.H.Currier v.the note. Insuranceon
191,(1953); Mills,266, v. 93 N.H. 38Rickie A.2dA.2d 269

(1944). indication that defendants takeany78 Nor is there
enforcingthe accelerationadvantage plaintiff byunfair of

v.the debt andof foreclosure. Corp.,Hope Bldg.Cf. Graf
(1930)1, 7, 884, (dissenting886 opinionN.Y. 171 N.E.254

(1931).Annot., 993, 1000also 70 A.L.R.by Cardozo, C.J.).See
choice in itsThe in this made a calculatedplaintiff case

the While tendermortgage payments.to default onelection
debt undermortgageof the these circumstancespartof all or

was entitledrequire plaintiffthat thefindingwould not a
that no suchsignificancein it is of someequity,to relief
v. 97See Fowlermade before the master.tender was Taylor,

(1952).297, 325,294, in thisDefendants86 A.2d 326N.H.
mortgagethe of theentitled to enforcement of termsarecase
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Ladd, 221,contract. Sanborn v. 69 N.H. 39 A. (1897);1072
372,Aldrichv. Lincoln Land 130 Vt. 853 (1972).294 A.2dCorp.,

The case is remanded to the trial court for ofacceptance
the master’s and a decree thereport dissolving temporary

and the bill in withinjunction such costsdismissing equity
and assessed the of thebondexpenses injunctionagainst

theas trial court shall determine.plaintiff

Remanded.

All concurred.
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