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this, the commission tried toNotwithstanding apparently
the as RSAinvestigate plaintiff’s complaints required by

76:16-a and sent a to examine therepresentative property.
The denied the toadmission hisplaintiff representative
house, that the interior the “out ofwas[of house]stating
bounds”.

It clear that no or beforeis is wasappeal properly pending
commission,the since the has never fulfilled theplaintiff

for Inan this situa-statutory requirements perfecting appeal.
tion, the court no over thehad casejurisdictionsuperior
and the defendant’s motion to dismiss was properly granted.

Laconia, 82, 84, 378,etc. Co. v. 74 N.H. 65 A.Winnipiseogee
Boston, 476,379 See also Bartlett v. New(1906). 77 N.H. 93

Commission,A. 796 Inc. v. State Tax 108(1915); cf. H.J.H.
203, 205, 739,N.H. 740 (1967).230 A.2d

An examination of the record contained in the reserved
error,nocase discloses and the order is

theJudgment for defendant.

Belknap
6411No.

HampshireState of New

v.

Clyde Blake, Sr.

29,March 1973



116



117

Hess,Rudman, W.Warren B. and Davidattorney general,
for the State.Hess(Mr.assistant attorney orally),general

Lord, David KillKel-(Mr.Martin & KillKelleyNighswander, J.
for the defendant.ley orally)

Grimes, foundAfter a trial the defendant wasby jury,J.
of incestof andattempted statutory rape attemptedguilty
The were triedwith caseshis eleven-year-old granddaughter.

whichwith indictments anothersimilar involving grandchild
to the The trial courtwere withdrawn before submission jury.

the defendant to State for not more thansentenced prison
ten nor than on conviction ofless six hisyears years attempted

con-The conviction for incest wasstatutory rape. attempted
tinued for sentence. the course of a habeasDuring corpus

trial,and at the defendant toseasonably exceptedhearing
the denial of All of recordnumerous motions. exceptions
were reserved and transferred Johnson,by J.

The defendant eleven in thisraises issues appeal.separate
We theleave of the relevant facts to our resolutiondiscussion
of these issues.

Defendant first contends that the trial court violated his
to a trial the defendant’s witnessespublic byright excluding

from the thecourtroom victims’during alleged testimony.
The for of themoved the exclusionprosecution general pub-
lic and the of from the trialall witnessessequestration except
for the of the themothers victims allegedalleged during
victims’ The defendant to the exclusiontestimony. agreed
of the and made no to thegeneral public objection presence

mothers,of the victims’ but to thealleged objected sequestra-
witnesses,tion of four weredefense all of whom defendant’s

The three for therelatives. reasonsprosecution presented
of the Defendant’s(1)defendant’s witnesses:sequestration
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victims’testimony by allegedbe colored thecouldwitnesses’
(2) the tes-subject matter ofembarrassingThetestimony;

family(3) of theother members defendant’stimony; Since
of thesetestify,to the presencethe victims notpressuredhad
the vic-could intimidatefamily potentiallyof themembers

sequestrationthe of his fourobjected toThe defendanttims.
all the defendant’sarguesnow that sinceandwitness-relatives

trial,from the theexcludedfriendly therebywererelatives
thein violation of sixthpublica trialdefendant was denied

to States Constitution.amendment the United
Hampshire’sNew constitu­it been thathas saidAlthough

tion, statutes, the to arightto guaranteeand case law fail
682,Oliver, 257, Ed.re L.In 333 U.S. 92public (seetrial

Supreme(1948)), Court hasUnited States68 Ct. 499 theS.
to Duncanpublic the States.applicableheld the trialaright to

Louisiana, 145, 148, 491, 495,v. 391 U.S. L. Ed. 8820 2d
(1968); Annot.,1444, 985,see L. Ed. 989S. Ct. 1447 23 2d

(1970). ordinarily the defen­publicto a trial entitlesrightThe
during trial.presentanddant to have friends relativeshis
(1956).Annot., ButIn 1436re Oliver see 48 A.L.R.2dsupra;

peopleto exclusion of allagreedthe defendant thecounsel for
witness-relatives, therebyof four andexceptionwith the his

withpublicto a full trialrightwaived defendant’svoluntarily
v.United States Sor­exceptpeopleto all his witnesses.regard

(3d 1949); Annot.,rentino, Cir. 48 A.L.R.2d175 721F.2d
(1956).1436

effective waiver of a federalgovern theFederal standards
v.proceeding.in a state criminalright Boykinconstitutional

Alabama, 238, 274, Ct. 1709L. Ed. 89 S.395 U.S. 23 2d
(1969). not waivepersonallythe defendant didAlthough

trial, circumstanceswe that thepublicto believerighthis
are notfor the defendantbyof counselpartialthis waiver
defen-waivingto counsel fromexceptional enough prevent

v. 379 U.S.Seerights.dant’s constitutional Henry Mississippi,
(1965);408, Brookhart443, Ct. 564 see13 Ed. 85L. S.2d

(1966).314,1, Ct.8616 L. Ed. S. 1245384 U.S. 2dv.Janis,
objectionsonly over defendant’speoplethe excludedSince

witnesses, discretionarycourt’swere the trialdefendant’s
the remaindersequester weighs againsttopower witnesses
bywaived defendant.alreadyto trial notpublicof the right
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witnessesexcludediscretionwithin itstrial courtThe may
v.Stateiswhilethe courtroom testimony given.from Cf

Trial53 Am.438,Peters, (1939);10 24290 N.H. A.2d Jur.
ed.§ 840Wharton, (12thEvidenceCriminal3§ (1945);31

controlscourt’s discretionThe trial1955).R.A. Anderson
fromwitnesstoofthe demand exempt any specificany party

1940).§ 1841 ed.(3d6 Evidenceexclusion. Wigmore,
court had sufficientthe trialrecordWe rule that the shows

inwitnessesdefendant’sexcludetodiscretionary grounds
witnessa childofboth athat there was intimidatingpossibility

of the witnesses’of a sequesteredand subsequent coloring
1838. A§6See voluntary partialsupratestimony. Wigmore,

oftrial court its discretionarynot thewaiver does deprive
witnesses.to sequesterpower

thedefendant is thatissue raisedThe second grandby
becausehave been dismissedindictments should theyjury

evidence of aonwere based solely hearsay consisting police
written the and theirfour statements by complainantsreport,

mothers, of one officer.and the testimony police
States,v. UnitedCourt in CostelloThe United States Supreme

359, 397,100 L. Ed. 76 S. Ct. 406 held(1956),350 U.S.
on thean indictment cannot be thatthat challenged ground

evidence to Thewas the jury.only hearsay presented grand
Court even further to indicate that evi-hasSupreme gone

that indence to a was obtainedjurygrand deroga-presented
would nottion of defendants’ fifth amendment rights provide

Blue,indictment. United States v. 384 U.S.a basis to vitiate an
510, n.3,251, n.3, 1416,514 Ct.16 L. Ed. 86 S.255 2d

1419 n.3 Nor would the use of the of an(1966). testimony
Walsh, 581,v. 76 A.State N.H. 84witness. 42incompetent

(1912).
law, wereUnder the common the of juriesworkings grand

v.rules. Costello Statesnot Unitedevidentiaryhampered by
the “common lawIn New grand jury’ssupra. Hampshire,

v.Powell 108 N.H.are not restricted”. Pappagianis,powers
523, 524, 733, We no to734 see reason(1968).A.2d238

of our law.this policyquestion
third contention is that the trial court eitherDefendant’s

or discretion intofailed to exercise abused its by admitting
evidence, theon the issue of criminal recordspriorcredibility,
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recently analyzedWe andof the defendant and his witness.
moreof a convictionsupheld priorsuch use defendant’s

mentioned inanyremote in time than of the convictions
(1967).Cote, 290, 111v.this State 108 N.H.case. 235 A.2d

the teethThe record here that defense counsel drewshows
it out himselfprior by bringingof the defendant’s conviction

proper limitingand that the trial court instructions.gave
an ofWe find in the record to indicate abuse discre-nothing

in State v. Cotetion or to our view enunciatedchange supra.
to the denial of afourth relatesargumentDefendant’s

testifiedgroundsmotion for a on the that witnessesmistrial
ofimpropereither or similar actspriorto similar crimes

defendant, of the trial court.contrarythe to the instructions
by tofailingwaived thisThe record shows defendant issue

questions andobjection leadingto the state’stimelymake a
answers.seasonably to move to strike witnesses’by failing

(R.A.Wharton, and Procedure5 Criminal Law 2046-49
189,1957); Roach, 131v. N.H.see State 82Anderson ed.

(1926).A. 606
statute,our RSAattemptDefendant next thatargued

590:5, therecentlyWe discussedunconstitutionally vague.is
inattemptact element ofintention element and the overt

(1967).Davis, 158,State v. 108 N.H.rape 229 A.2d 842cases.
statute, meaning “asthe the court fixed itsBy construing

by legislature”.amended theif it had been sodefinitely as
840, 849,York, 507, 514, L. Ed.Winters v. New 333 U.S. 92

(1948). Furthermore,665, attemptthe wordCt. 66968 S.
longcriminal offenseswith common-lawhas been used

conduct.of forbiddenpotentialto offendersenough apprise
(1972).288,Thurston, 770v. N.H.See State 112 293 A.2d

unconstitutionally forvagueWe hold RSA not to be590:5
prohibited (U.S.the conductnotice ofgivesit reasonable

(1954);989,612,Harriss, 74 Ct. 80898 L. Ed. S.v. 347 U.S.
(1969)),491,Parker, 159 setsv.State 109 N.H. 256 A.2d

c.& Pub.ofup guilt (Chroniclean standardascertainable
(1946)),Co. v. 148, 47894 48N.H. A.2dAttorney-General,

and arbi­it erraticencouragesthatshowingand there is no
v. 405 U.S.trary police action. See Jacksonville,Papachristou

(1972)110, 115, 839,162,156, Ct. 843L. Ed. S.31 2d 92
cited therein.and cases
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be convictionnext that there can noThe defendant argues
if the Stateof the offenseon the allegedattemptedcharge

consummatedoffered evidence that defendantand actually
ourWe reason to overturnthe see nooffense. holdinggood

Archer, 465 that(1874),in v. 54 N.H.the case of Staterape
oftheand convict defendantcanthe prosecution charge
onevidence ofof the two feloniesthe lesser guiltdespite

Perkins, 1969).ed.(2dCriminal Law 552-57the greater.
that the indictmentsDefendant’s seventh contention states

notthe State didhave been dismissed becauseshould bring
fromto trial and one-half monthsthe defendant until eight

him histhe time of the charge, thereby denyingoriginal
to a trial.speedyright

The record on Marchshows that defendant was arrested
16, 1971. next exami-The defendant had aday, preliminary
nation wherein he waived his to causeright probable hearing

incarcerated,Heand bail set. 16 thewas was and on April
court Indenied his motion to reduce bail.counsel’s May
1971, writdefendant’s a for ofcounsel submitted petition

in which first the ofhabeas he denial hiscorpus anticipated
to a that thetrialright speedy by stating Belknap County

would not meet until October 1971. Hearingsgrand jury
4were held on and on the matter of28May speedyJune

hear-trial and the waiver of the causedefendant’s probable
the reducedcourt dismissed the buting, whereupon petition

Liebail. was thereafter released on bail. The jurygrand
12,Octoberreturned indictments the defendant onagainst

1971,29, for1971. On the moved aNovember defendant
the con-continuance until The court1972.February granted

1971,7,December at time commenced.tinuance to which trial
14, IArticle of the New constitutionpart Hampshire

the to the defendant. Butof a trialguarantees right speedy
relative and must be withthis is consideredright “necessarily

of Riendeauto the administration justice”.regard practical
Court, 33, 34, 396,v. 104 N.H. 177 A.2dMunicipalMilford

The the here were398 record shows that(1962). delays
the court calendar or the determina-caused either normalby

Weof for the benefit of the defendant.tion issues raised
matters notthe time inherent in with thesehold dealing

to triala of the ato be denial constitutional right speedy
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in weretheythat ofdisposed to“according the prevailing
ofproceedings law free from arbitrary, oppres­vexatious or

. . .delayssive .” Riendeau v. CourtMunicipal supra;Milford
403, 413,see v. 547,State 109 N.H. 554260 A.2dCoolidge,

(1969), 443,rev’d on other 403 U.S. L. Ed.29 2dgrounds,
(1971).564, 91 S. Ct. 2022

The sixth amendment to the United States Constitution
guaranteesalso the rightdefendant’s to a speedy trial. Klopfer

Carolina, 213,v. North 1,386 U.S. 18 L. Ed. 87 S.2d Ct.
(1967).988 The United SupremeStates recently pro-Court

claimed a tobalancing weightest the theconduct of both
prosecution and the defendant to decide if there a denialwas
of the right to speedy 514,trial. v.Barker 407 U.S.Wingo,

(1972).101,33 L. Ed. S. Ct.2d 92 2182 The court identified
four factors to inweigh the delay,balance: oflength the
reason for the delay, the defendant’s assertion of his right,
and the prejudice to the defendant. Although a nine-month
delay may be overly long in some United v.(seecases States
Butler, (1st1275, 1970)),426 F.2d 1277 Cir. we think the

oflength delay justified.in this case is The defendant was
not prejudiced by the Hedelay. onwas released baü a few

incarceration,aftermonths compared with ten inmonths
jail in Barker v. and after indictment his ownWingo supra,
attorney witness,forasked a continuance to find a defendant’s
thereby indicating that trial preparationdefendant’s was
aided and not prejudiced by the delay. There is no evidence
of deliberate attempts by the prosecution to delay the trial
to hamper the Wedefense. hold the torightdefendant’s
a speedy trial was not denied under either New Hampshire
or United States constitutional standards.

The eighthdefendant’s contention is that the trial court
byerred tofailing juryinstruct the that presumeddefendant’s

innocence must be considered as actual proof of innocence.
The trial court juryinstructed the on the legal inference
requiring them to presume the innocence of the accused
and on the burden of proof the prosecution bear inmust
overcoming this presumption. The great weight authorityof
agrees with the trial court’s view presumptionthat of inno-
cence is not evidence or actual proof of inno-defendant’s

§ 2511,cence. 9 409-11; Wharton,at 1 Crimi-supraWigmore,
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nal New§Evidence 97 C. Torcia(13th 1972).rev. ed. Hamp-
view, v. Kil-shire Statehas with thislong agreed prevailing

432, no reasonN.H. 135 we82 A. and see(1926),532coyne,
to it.change

trial court’sinvolves thedefendant’s ninth contentionThe
of corroborationto the to lackinstructrefusal jury weigh

wit­the thetowhen considering weight given complaining
thatThe court thetrial did instructnesses’ jurytestimony.

believed,down to whosethe came testimony theyquestion
of thefurther was anwhich defendant contends adoption

thewithout a alsoState’s statingspecific position charge
We nofind error. Newdefendant’s position. Hamp­specific

no of alaw corroboration witness’shire testimonyrequires
or the Statemandated statute constitution.unless byexpressly

Cross,Desilets, 245, v.73 800 State(1950);v. 96 N.H. A.2d
22, Even there111 880 was(1971).N.H. A.2d274 though

crime,for record the trialthis the showsno such mandate
inthat corroborative evidence sexinstructed thecourt jury
that itand cautioned thecrimes is juryfrequently lacking

toto one of and difficult defendaccusewas againsteasy
We thisthinkof such crimes.accusation adequatelycharge

theof the to be uncorroboratedthe jury givenweightapprised
error was committed. Seewitness’ Notestimony.complaining

v.State Desilets supra.
of theThe tenth contention raises the issue whether jury

The recordcoercive instruction. showsreceived improperly
time,forafter had been onethat somethe jury deliberating

a the hethe wrote note to that wasof jurors judge stating
who “felt” thethe defendant was not andjuroronly guilty

if he now reevaluate his where “allshouldasking thinking
but me feel in Indifferently”. (Emphasis original.) response,

court the in abbreviatedthe transmitted to anjury writing
Mann,v.of in Ahearn 60version the N.H.charge reported

472, 473 thatthe instruction “each(1881), bysupplemented
ofmember the should the defendantand every jury” give

full of the of innocence without“the benefit presumption
mental whatsoever”.reservationsany

known toWe that a somewhat similar chargerecognize
States,“Allen v. United(Allenthe federal courts as the charge”

492, 528,41 154 (1896))164 U.S. L. 17 S. Ct. and alsoEd.
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theas has been criticized. See“dynamite charge”, severely
5.4,ABA Minimum to §Standards TrialRelating by Jury

However,at 146-56 Draft 1968). we find no(Approved pre-
inerror the limited madeuse of the Ahearnjudicial charge

43, 44,in this See Dunne v.case. 97 N.H. 79 A.2dCarey,
842, 843 We(1951). that in the future trialsuggest judges
should consider the more circumscribed recom-instructions

ABAmended in the Standards.
The eleventhdefendant’s contention that theis indictments

should be dismissed hebecause was denied a causeprobable
The therecord of on the for ahearing. hearing petition

Keller,writ of beforehabeas indicates that defen-corpus C.J.
dant before the District Courtinitially appeared (Ramsey, J.)

him,where he thewas notified offormally charges against
counsel,of his his to andapprised rights including right

that he notadvised was as an for State-eligible indigent
counsel.appointed

At thethis advised defendant of hispoint, judge right
to waive the cause defendantprobable hearing, whereupon
elected to waive the he intended to tohearing, stating go

court and have counsel there. Thesuperior appointed judge
then the waiver of the cause setaccepted probable hearing,
bail on each and entered no Defendantcomplaint plea. having
waived the cause the district court heldprobable hearing,

596-A:4,him to in court. RSA 7appear superior (Supp.
1972).

case,Under the circumstances of this there was no violation
of the defendant’s rights.

overruled.Exceptions

All concurred.


