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tofor writ of mandamusPer curiam. Petition compel
the additionalthe defendant to compensationpay plaintiff

1954,4, theinonfor sustained Februaryinjuriespersonal
Plaintiff alsoof the defendant.course his byemployment

anandvarious an immediatemotions seeksby payment
$200,000.of The court deniedimmediate trialjudgment

thethe and various motions to thesubjectpetition plaintiff’s
Court,The also made theJohnson, J., followingexception.

“If the isorder: CourtSuperior ruling being appealed upheld
Court, to nothe the is ordered fileby Supreme plaintiff

further in of state relative to thisCourt thisanypleadings
defendant, officers,either the itslitigation against agents,

ofor counsel and the Clerks the Courtits Superioremployees
noare ordered to suchaccept pleadings.”

tothecontinuation ofThis case a attemptis plaintiff’s
otherandand his claim for compensationrelitigatelitigate

denied on occasions.relief that has been considered and many
318, 486v. 104 185Manchester Gas N.H. A.2dRoy Company,

492, 493, 599, 111600 (1968);108(1962); N.H. 238 A.2d
179,Dunn,258, 49 v. 106 N.H.(1971);N.H. 281 A.2d Roy

merit434, withoutis435 The case207 A.2d (1965). present
and vexatious suitand constitutes an againstunnecessary

fromthe The thedefendant. order plaintiff filingprohibiting
Moorefurther in the courts of this State is affirmed.pleadings

516,20, 22-23, 519 (1949).Lebanon, 69 A.2d96 N.H.v.

denied;dismissed;Petition motions
thejudgment defendant.for
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the GovernorThe wasresolution byadoptedfollowing
21, 1973, in court on Marchand filed thisand Council March

22, 1973:
“Whereas, Council onof the Governor andI. At a meeting

1973,7, ‘Thethe wasresolution adopted:February following
of the ExecutiveCommitteeaGovernor specialappoint

of the confiden­breachestheCouncil to reportedinvestigate
ofTax Divisionthe Profitsthe of Businessof filestiality

will beThe CommitteeTax Commission.the State Special
willand his andGeneral staffthe reportassisted Attorneyby

and Councilto the Governortheirthe ofresults investigation
date.’the earliestat possible
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The of“II. relevance subjectsspecificpossible
the Committeeandof dependsreport by Specialinvestigation

of certainon thein measuresubstantial provisionsmeaning
77-AT6, amended;law, and isof RSA asof particularly

before thewith the evidence to datein connectionrequired
Committee.Special

The Committee been called“III. hasSpecial
into thethat callto into abilitycharges questioninquireupon

duties;to ofthe certain itsof perform significantgovernment
It is the Committee“IV. essential that Special

cer-to with the ofbe able possible degreegreatestproceed
law;ofthe ofabout meaning applicable provisionstainty

and
aconstitute solemn“V. These circumstances

arise;of lawin which certainoccasion questionsimportant
NOW, THEREFORE, Be ResolvedIt

beof the CourtThat the respectfullySupremeJustices
on theto their following importantrequested give opinion

law;ofquestions
without the“1. Can the Governor knowledgeprioracting

the Executive Council hisor authorization of agentempower
records, or informationreceive filesto and subjectrequest

amended)?RSA (asto the of 77-A:16provisions
no,1to can an affirmationIf the answer isQuestion“2.

records,and ofof such an for suchrequestagent’s receipt
information, of the Execu­afiles and majorityduly given by

to theto relate backthetive Council request,subsequent
as of theto render theof the so astime requestrequest,

exercise of thetime it was made an pow­supervisorygeneral
of RSAand Council within theers of the Governor meaning

77-A:16 V?
ofordisclosure a member“3. Does employeebypublic

a namedthe Tax Commission on thatState taxpayerinquiry
has a Profits Tax return withoutfiled Business revealing any

of informa­of the contents of the return constitute disclosure
amended)?oftion within the RSA 77-A:16 (asmeaning

ofa or“4. disclosure memberDoes employeebypublic
official thatother statethe Tax Commission and/orState any

orunder reviewis or beena named file hastaxpayer’s
authorized or unauthorized RSAeither 77-byinvestigation
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amended)(asA:16 constitute disclosure of withininformation
(as amended)?the of RSAmeaning 77-A:16

Constitution, II,“5. Does the New ArticleHampshire Part
41, gainthe Governor the to togive power access confidential

(aswithin the meaninginformation of RSA 77-A:16
amended) anywhich transcends orrestrictions limitations
of V exercising powerRSA 77-A:16 when such to insure
that the laws and of the areregulations being faithfullyState

out?carried
BE“AND IT FURTHER RESOLVED

Secretarythe of be directed to sixThat State transmit
to ofcopies Supremeattested of this resolution the Clerk the

Court, and he with copythat include each such an attested
copy of the of meetingminutes the of the Governor and

30,Council held 1973.”Januaryon
returned:The answer wasfollowing

Council:To Governor the HonorableHis the andExcellency

thejustices the courtsupremeThe of submitundersigned
inquestions yourto the contained resolu-answersfollowing

22, 1973.tion to this court on March Memorandasubmitted
andon of various individualsand briefs behalf interested

1973,4,Aprilfiled on or before inwerecorporations
order of court.with the thispreviousaccordance

justicescontends that the shouldof the memorandaOne
they come withinquestions becauseto answer thesedecline

not advice on mattersjustices givethe that therule should
questionsand involveor actspast completedwhich concern
adversaryinfor ancome the court decisionmaywhich before

(1952);Turner, 449,97 N.H. 91 A.2d 458PetitionSeesetting. of
(1885);Manual, 574, 4 A. 878In Law 63 N.H.re School Opinion

(1875). the574 However constitutionthe 56 N.H.Justices,of
when Governor and Council desiretherequires opinionan

theylaw which needquestions ofimportantit torespectwith
their andpowerin to exercisedetermined orderto have
them.pending Accordingto beforeregardwith mattersduty

and now have beforeyour the Governor Councilto resolution
general supervisory powerswithin theirfallingthem matters
questions of law containedthe importantonadvicerequiring



145

in the submitted.questions
we not to relate themIn our answers doreturning attempt

to of the factual in the memorandasituationsany alleged
filed with us.

to theYour all confidentiality provisionsquestions pertain
of the tax law contained in RSA 77-A:16business profits

See which reads as1972)as amended. RSA 77-A:16 (Supp.
follows:

of Records.Commission“Confidentiality Notwithstanding
of law hereinafterother and as provided,any provision except

the and of the therecords files commission respecting
administration of this are confidential andchapter privileged.

commission,The inand theany employee engaged
of theadministration this or withchapter charged custody

files,of such orrecords shall not disclose informationany any
obtained from the or or fromcommission’s records files any
examination, or authorized thisinvestigation hearing by

Neither the nor of thecommissionchapter. any employee
records,commission be theto ofmay required produce any

orfiles and information for the ofinspection any person
for in oruse action Theany following exceptionsproceedings.

to this section:apply
“I. ofa member orTestimony by employee

records,the and of informa-commission files andproduction
tion in behalf of the or a in actioncommission anytaxpayer
or under wherethe of thisproceeding provisions chapter

records, information,such theor the or orfilestestimony
shown, action orfacts in theare involvedthereby directly

proceeding;
“II. to a or hisDelivery taxpayer duly

authorized of a of return or otherrepresentative copy any
filed the to thisby taxpayerpaper pursuant chapter;

“III. Publication of statistics so classified as to
the identification of a return and the itemsprevent particular

return;theof
“IV. of information with the UnitedExchange

Internal Revenue Service inStates accordance with compacts
and for such cases or withmade revenue officialsprovided

of other states taxes similar to the taximposing imposed
underthis appropriateby chapter, reciprocal agreements;



146

to the“V. in confidenceDisclosure governor
theirin the exercise ofcouncil or theirand generalagent

to auditauthorizedor to any personsupervisory powers,
audit,in ofthe commission suchthe accounts of pursuance

ofor otheror to the attorney legal representativegeneral
underaction orin connection with anthe state proceeding

this chapter.
of“VI. Violation this section is bypunishable

ornot to exceed two thousand dollarsa fine by imprisonment
both;or and if the offendernot more than onefor year,

he in additionor of the state shallan officeris employee
from hisfrom office or dismissedbe removed his employ-

ment.”
IV, and a new subsectionThe two of subsectionlast lines

1971, 515:11 andVI, Lawswere amendmentadded byby
forits concernThe has shown confidentiality12. legislature

theof such recordswith to the contents by enactingrespect
ofonandsevere by defeating groundspenalty provisions

16 and toto sectionboth an repealconfidentiality attempt
in confidence.theofto membersallow disclosure legislature

502, 25,487 (March437 and N.H.H.R.billsSee House Jour.
thewell-definedto certain1971). prohibi-exceptions,Subject

butthe custodiansdisclosureare nottions byonly against
theiralso requiring production.anyoneagainst

in confi-is “DisclosureV)(subsectionOne of the exceptions
in the exercisetheirand council orthedence to agentgovernor

added).. ...”their (Emphasisof powerssupervisorygeneral
thefrom the use ofit clear conjunctiveIn our isopinion

that the“theirreference toand the legislatureagent”
the Gover-board shouldas aintended that singleonly acting

to themto have disclosedCouncil be authorizednor and
confidence, records orthe commission’sintheiror agent

of theirthen in the exercisefiles and supervisorygeneralonly
279, 161 (1965);A.2dv. 106 N.H. 210Barry King,powers.

635,533,530, 98 A.2d98 N.H.thesee Justices,Opinions of
CONST, II, the Gover-art. Neither62.N.H.(1954);637 pt.

other isof eachthe Councilnor nor acting independently
Ourinformation.receive suchauthorized to andrequest

“No”.thereforeto first isanswer your question
thetodisclosurethe authorizes onlyInasmuch as statute
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itCouncil a boardGovernor and as contemplatesacting single
and not there-be taken before the disclosurethat actionjoint

to a fewafter. exceptions,Subject narrowly prescribed
the fourth to the Constitutionsearches under amendment

inof the to advanceUnited States are be authorizedrequired
Ker v.Seeand cannot be authorized after the fact. California,

n.12,23, n.12, 726, 83 S.374 40 10 L. Ed.U.S. 7422d
Texas, 108,1623, v. 378 U.S.Ct. 1633 (1963);n.12 Aguilar

723, SearchesL. 84 S. Ct. 1509 79(1964);Ed.12 2d C.J.S.
not relate to51. do§and Seizures questionsAlthough your

it seems clear thatfourth amendment sincethe RSArights,
of confi-1972) was intended to77-A:16 rightsprotect(Supp.
towiththe same considerations respect priordentiality, policy

to be dist-The areauthorization would circumstancesapply.
Councilandfrom situations where the Governoringuished

of headsfor actions departmentmay, validly ratifyexample,
contracts, other actiontravel andwith to out-of-staterespect

Procedure, towith the Manualtaken without compliance of
which of andactions considerations confidentialityprivilege

“No”.do not Our answer to issecondyour questionapply.
The of forbid1972)RSA 77-A:16 dis­prohibitions (Supp.

of the of the and files of the taxclosure contents records
commission, rather than of the fact that suchdisclosure

or The therecords files exist. is topurpose grant taxpayer
a of affairs which aredisclosure his“privilege” against

thirdin the and Our answer toreflected records files. your
“No”. that a namedis therefore Disclosure taxpayerquestion

content thereof isa return without thehas filed revealing
1972).not RSA 77-A:16a disclosure by (Supp.prohibited

file hasthe that a nameddisclosure taxpayer’sSimilarly,
orreview or either authorizedbeen under investigation

it does notnot violate the sinceunauthorized does statute
of the records andof the confidential contentreveal any

fourthOur toof the commission. answerfiles questionyour
“No”.is also

II, 41whether of ourarticleYour isfifth partquestion
toto accessthethe Governor gainconstitution powergives

restrictionswhich transcendsinformation anyconfidential
when1972)V16of RSA 77-A: exercisingor limitations (Supp.

of the Statethat the laws andto insurehis regulationspower
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being faithfullyare carried out.
“[Governor;41Article ExecutiveSupremereads as follows:

There aMagistrate.] supreme magistrate,shall be executive
Hamp­the of of Newstyledwho shall be Governor the State

shire, Excellency.and title shall be The executivewhose His
of the in thepower governor.is vested The governorstate

laws.responsiblebe for the faithful execution of theshall
broughtmay, by proceedingHe court action orappropriate

state, compliance anywith constitu­in the name of the enforce
mandate, anyor or violation con­legislativetional restrain of

officer,power, duty, by anyor legislative right,stitutional or
notdepartment authorityor of the state. shallagency This

any proceedings againstaction orbe construed to authorize
thejudicial All but sentencelegislativethe or branches.” first

inamendmentbyarticle was added constitutionalof this
1966.

1964,10,theConstitutionalConventionofThe JuneJournal of
aamendment was to imposethat the intent of thereveals

out mandatescarry legislativethe executive to theduty upon
Const.requirements.to ofwell as enforce constitutionalas J.

(1964). It in the Governorintended to vestwasConv. 287-92
mustwhichpower responsibilityandexecutivestrengthened

theandthe of the constitutionwithin dictatesbe exercised
CONST,N.H.of the branch.legislativeenactmentslawful
question.yourII, to fifthWe return “No” answerart. a62.pt.

tois intendedadvisory opinionin thisNothing contained
resultshouldliability prosecutioncriminalthat civil orsuggest

(Supp.innocent, RSA 77-A:16faith violations ofgoodfrom
461,456,452, 911972). A.2dv. 97 N.H.SeeDaniell Gregg,

(1952).463

R.Frank Kenison
Laurence I. Duncan

LampronEdward J.
William A. Grimes
Robert F. Griffith

12,April 1973.

Thomson, counsel,Governor Meldrim by legalhisJr.,
III,DouglasCharles G. for affirmative answer.



149

District, Con-for the SecondH. CouncilorHayes,James
cord, of law.memorandumfiled a

District,Streeter, Fourthfor theCouncilorBernard A.
2, 3, andNashua, to No.for affirmative answers questions

1 5.4, No. andtoand answers questionsnegative
1,Eaton, No.fromM. DistrictJoseph Representative

law.memorandum offiled aHillsborough,
Inc.,Clinic, andof HitchcockH. Reno on behalfRobert

Samuelof andF. on behalf StewartCharles LampreyLeahy
A. for answers.negativeTamposi,

Law-for& and Gilbert UptonSandersUpton, Upton J.
of law.Blake a memorandumrence filed

Gerber, Monitorfor thePublisherThomas A. Assistant
Inc., tofor answer questionPublishing Company, negative

No. 3.
forN. of answer.Alan Rye, negativePope,

of House ofRequest Representatives
6643No.

Opinion of the Justices

24, 1973April


