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the court are the evidenceof trialfindings supported by
v. Mut.beand the decree must sustained. LibertyJohnson

Co.Ins. supra.

overruled.exceptionsDefendants’

Coos
6311No.

Sons,Roberts,D. & Inc.Sr. v. RichardJohn

30, 1973April

David B. brief and for theShepatin, by orally, plaintiff.

P. the& Arnold Hanson for(Mr.Hanson orally)Bergeron
defendant.

Griffith, inPlaintiff with a count as-suitbroughtJ.
for breach of contract and a count in negligencesumpsit

both for the cost of certainseeking damages remedying
in erected thedefects a and showroom byalleged garage
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defendant for the under a written contract. Plaintiff’splaintiff
9, 1970, moresuit was than six afterbrought February years

the and thewas bybuilding completed occupied plaintiff
in November 1963. motion to dismissDefendant’s based upon
the of 508:4)statute limitations was(RSAsix-year granted

the Trial Court who reserved and transferredJ.)by {King,
plaintiff’s exception.

of werePlaintiff that the defects nowargues complained
1964,not him until and that the statutediscovered Mayby

not to run until that month. It inshould was Maybegin
1964 that of certain to defendantdefectsplaintiff complained

unsuccessful,who to them but was accord-attempted remedy
to v.Plaintiff relies White Schnoebe-claims.ing plaintiff’s upon

len, 273,91 N.H. 18 185 in of(1941), theA.2d support
date of ofas the date the cause action accrued.discovery being
The White case involved a house indestroyed by lightning
1937 as a ofresult a installed rod indefectively lightning
1930. The court there held that the of actioncause did not
accrue until fromsuffered defendant’splaintiff damage neg-

The case is not to the facts hereligence. analogous alleged
thesince occurred and the ofcause action accrueddamage

1963, 1964,in November and not in when theMay plaintiff
discovered the defects.

of theconcealmentnot fraudulentPlaintiff has alleged
within thenot comehe doesso thatdefendantdefects by

of limita-the statutea fromthat relieves plaintiffexception
ofhave knownhe knew or shouldtions until damages

Hamlinthe defendant.from himconcealed byfraudulently
LaFrance,Olivier, 523, v.Lakeman93 A. 966 (1915);v. 77 N.H.

300, Plaintiff’s(1959).156N.H. A.2d 123 argument102
to theto anus establishwould generalexceptionrequire

of action fromof the causethe accrualrule which dates
occurred, fromdate accrualand wouldthethe time damages

of theknownknew or should havewhen damages.plaintiff
thathas beenThe rule in tort actions ignorancegeneral

notof the doesof on theof the cause action plaintiffpart
Actions54 Limitationsoftoll the statute limitations. ofC.J.S.

§Actions 146 (1970).51 Limitation§ (1948); 2d205 ofAm.Jur.
courtsbeen someAn to this rule has recognized byexception

in medical casescommentatorsand malpracticegenerally
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where beena has left in aobjectforeign plaintiff following
434,an Fernandis v. 35 173 A.2d 277Strully,operation. N.J.

Allen, Note,; v.(1961) 246 794 (Del. 1968);A.2dLayton
- Limitations,in the Law Statutes 63 Harv. L.Developments of

1174, Prosser, 30 (4th§Rev. ed.(1950); 1971);1200-05 Torts
Annot., Annot.,144 A.L.R. 80(1943); 368209 A.L.R.2d
(1967).

cases have a rule the ofThese established causedating
theaction from date of of the thediscovery injury by plaintiff.

While rulethis has not courtsuniversal acceptance,gained
which have it have found the factual situationrejected

true whentroublesome. This was the statuteparticularly
barred a claim before he knew he had beenplaintiff’s

228,v.Tantish 158 Me. 660182 A.2dwronged. Syendey,
Chandler,; 450,v. 350(1962) Mass. 319215Pasquale N.E.2d

164,v. Ohio(1966); St. 267 41925 2d N.E.2dWyler Tripi,
(1971).

The factual situation here is not inas as thepersuasive
tort actions thesince on of thebasisinvolving malpractice

his of cause of actionhis forplaintiff’s allegations ignorance
a few left him fivemonths over to action.hisyears bring

event,In the has beenany discovery exception generally
limited to tort theactions and of a countplaintiff’s labeling

tortas is not determinative. “The ofdetermination whether
an on oraction is a contract tort not controlled theis by

Sons,form of the action but its Dunn & Inc.substance.”by
v. Inc., 215, 217,Homes New 110 N.H.Paragon England,of

5, 262,Kasheta,v.265 7 Cloutier 105 N.H. 197(1970);A.2d
v.(1964);A.2d LaFrance627 Lakeman The count insupra.

tort here of a contractalleges negligent performance claiming
as the ofcost the defects in defendant’sdamages remedying

In itsubstance is the same as the count inperformance.
contract and asks that the be in the sameplaintiff placed

heas would have been had the defendantposition properly
the contract. It is an action for breach of contractperformed

not tort.
An foraction breach of contract unlike a tort action accrues

when the breach occurs whether then occurredany damage
Williston, §or not. 11 Contracts ed. W.H.E.(3d1290 Jaeger

51 Am.1968); §Limitation Actions2d (1970).126Jur. of
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worknor thethe byNeither performedwarrantyone-year
theof thethe defendant after changesbuildingacceptance

fromclaim arisesof of the action sincedate accrual plaintiff’s
inCodeCommercialThe Uniformthe breach.original

forfor actionsof limitationsstatutea four-yearestablishing
“A causebreach of contract of sales provides:specifically

of thewhen the breach occursof action accrues regardless
breach.” RSAof of thelack knowledgeaggrieved party’s

rulea differenttoNo reason(2).382-A:2-725 applyappears
to the contractof limitationsto the statute applicablesix-year

Co. and508:4; Poole v. Terminixhere. RSA Marylandof
Inc., 746 Cir. see(D.C. 1952);F.2d Kennedy200Washington,

176, 771135 Conn.v. Sales 62 A.2dCorp.,Johns-Manville
340,Glass,PlateMendel v. 25 N.Y.2d 253(1948); Pittsburg

207, 490 (1969).305N.E.2d N.Y.S.2d

overruled;exceptionsPlaintiff’s
thejudgment for defendant.

All concurred.


