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request representativesThe of the house forfollowing of
20, 1973,justicesofopinion adoptedan the was on March

21,with on 1973:supremeand filed the court March
“Whereas, Represen-before the House ofpendingthere is

tatives, 79, to guaranteedHouse Bill No. an act aimplement
a proposedof motor vehicle insurance andprotection plan

bill,to andamendment said
“Whereas, 79No. hasconstitutionality of House Billthe

the provi-the therein ofquestioned of inclusionbeen because
regards,10 in otherof RSA 407-C:9 and andsions

ITTHEREFORE BENOW
by Representativesof“Resolved the House

respectfullyof the Court beSupremeThat the Justices
questionsfollowingtherequested give opinion uponto their

of law:
“(1) of of the UnitedWould the Constitutionany provisions

Hampshire, particularlyofor the Constitution NewStates
,14th of the United Statesof the Constitutionthe amendment

20,14,. of the Constitution35 and 37 of Part Oneand Articles
theby provi-be violated the enactment ofHampshire,of New

in House Bill No.proposedof RSA 407-C:9 as saidsions
for and suffer-recovery damages painof79 which eliminates

of motorinjury arising outpersonalin certain tort claimsing
vehicle accidents?

affirmative,1“(2) in theno.questionIf the to isanswer
79 cureBill No.amendment to Housethe proposedwould

the defect?
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1If thethe answer to no. is in“(3) question negative,
or if is in affirmative but the to no.it the answer question

the be theis in would different if2 your opinionnegative,
in tocontained RSA 407-C:9 wasprohibition changed

the so-called threshhold therein to one thousandincrease
instead of five hundreddollars dollars?

Can the authorize arbitra-“(4) Legislature constitutionally
tion of in which amount incases the is less thancontroversy
$3,000, and of ofcosts the arbitrationrequire pre-payment

as a condition of to the courts asprocedure appeal proposed
407-C:10,in 14RSA in view of IArticles and 20 of Part

of the Constitution of New Hampshire?
Resolved,“Be It Further theThat transmit sevenSpeaker

resolution, 79,each of ofthis Bill No.House of thecopies
bill,of and of thesaid amendmentanalysis proposed

to,hereinabove referred to the theClerk of CourtSupreme
for consideration said court.”by

The answer was returned:following

To the House Representatives:of

The of the courtundersigned justices thesupreme give
answers to the contained infollowing resolu-questions your

20, 1973,tion of March filed in this court the following day.
4,Memoranda thereon towere be submitted andby April

5,oral were onheard 1973.arguments April
Your to certain of billHousequestions pertain provisions

79 which to amend our Revised Statutes Annotatedproposes
407-C entitled “Guaranteed Protectionby adding chapter

Plan of Motor Vehicle Insurance.” This isproposal commonly
known as a “no-fault” insurance for all automobile insur-plan
ance that,issued in this State. It in casepolicies provides
of vehicle,an therein,accident a motor as definedinvolving

insured or covered such aevery would beperson by policy
entitled to recover from his own insurer the so-following

firstcalled benefits: medical $3000;benefits to a limit ofparty
income benefits to of lost with a limit85%amounting wages
of weeks;week for$175 52 income for tem-benefits aper

based a ofporarily unemployed person upon percentage
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for a studentearnings; disability paymentshis benefitusual
thewhicholder;years16 of or for lost servicesbenefitsage
hisandhimselfinjured forperson performedwould have

It alsotoupfamily; expensesand and burialfuneral $1000.
cover-theseofextensionsprovides optionalthat additional

by insurer. 407-C:2.ages must be offered the
maythat a not seek orprovides person407-C:9Section

for and in a tort actionpain sufferingcompensationrecover
the reasonable and neces-from an auto accident unlessarising

areinjuryin his determined to besary expenses treating
expenses byof These are to be measuredin excess $500.

however,$500,limitation of willtheir reasonable value. This
death, dismemberment,ininjury per-if the resultsapplynot

function,disability, bodilyof adisfigurement,manent loss
certain fractures.specifiedor

supremethe superiorSection 407-C.10 authorizes and
mandatory “allprovide byto for arbitration ofcourts rules

con­of where the amount inany specific typesor cases”
byThese cases are to be heardtroversy is or less.$3000

with trial on the factsof arbitrators a de novoa board three
maypartyevent of an Eitherappeal.the law in theand

time; appellantaccrued to thatby all costsappeal paying
Yourif ononly prevails appeal.these hecould recover costs

407-C:9 and 407-C:10.to the above sectionsquestions pertain
title, provisions,from its andto deduce itsIt is reasonable

inplan”a “no fault auto insuranceits characterization as
that Houselegislative purposes,to itanalysisthe attached for

allegedto alleviate thedesignedbill 79 is intended and
liabilitythe tort for reimburs-inadequacies present systemof

Rokes,See No Faulting of automobile accidents.victims
(1971). inadequacies advanced isAmongInsurance the12

system existingthe faultovertaxing bythe of the court
whodetermining damagesmethod of who is entitled to and

toinequitiesAnother the resultpay allegedis to them. is
injured com-the of claimants asovercompensationfrom less

injured becauseseriouslyto to morepared paidthat those
nuisance,.settlementsof, so-called, the former. Themade to

suffering is alsodifficulty damages painfor andassessingof
sys-presenttheagainst retainingan argumentadvanced as

assystem been characterizedThe has alsotem. fault-based
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“inefficient, slow.” U.S.and Depart-overly incompletecostly,
Crash Losses andMotor Vehiclement of Transportation,
100 (1971).in the United StatesTheir Compensation

onofIn the multitude literature and statistics published
denials of theseone can findthis allegedsubject, categorical

“nothe fault”as well as counterinadequacies charges against
of forSome contend that the accountabilitysystem. concept

of law reliedbad conduct has been a fundamental principle
for lead toon centuries and its would irresponsibil-abrogation
on the to theand publicity highways contrary public policy

Itinterest. that “no fault” substitutes anis also argued
economic at thelossinadequate system expensereparation

of of full fair forandrecovery personal injury,damages
andincluding pain suffering.

inBefore the yourquestionsanswering propounded
often statedresolution it is useful to reiterate the principle

with,that this court not concerned oris any opin-expressing
on, 79.ion the or of House bill Thosewisdom practicality

ofare within the thematters exclusive province legislature.
586,v. 356 Nor(1969).Niemiec 109 N.H. 258 A.2dKing,

inwe on theare socialany policies dispute.passing judgment
to theOur must be limited constitutionalanswers necessarily

the 110raisedissues Justices,by your inquiries. Opinion of
117,N.H. (1970).A.2d 290262

Your “Wouldfirst reads as follows:question any provisions
of or theof the Constitution the United States Constitution

ofof New the 14th amendment theparticularlyHampshire,
20,14,of the 35Constitution United States and Articles

of One of of Newand 37 Part the Constitution Hampshire,
violated the of the of RSAbe enactment 407-C:9by provisions

Bill No. 79 which eliminates recov-as said Houseproposed by
of for in certainand personalery damages pain suffering

tort claims out of motor vehicle accidents?”injury arising
We 407-C:9 wouldconsider first whether violate provisions

of our State in Weconstitution referred to your question.
reserve, of their to the federalbecause similarity provisions,

due and Sectionits equal requirements.process protection
medical below407-C:9 which a dollar amount ofsets expenses

towhich victims are denied access general damagesinjury
conditions,under certain referred tois commonlyexcept
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as a 14provision.threshold Article of Ipart of the New
Hampshire inprovides part “Every subjectconstitution that
of this state is entitled to a certain remedy, by having recourse

laws,to the injuries mayfor all he person,...receive in his
justiceto obtain andright freely,... withoutcompletely, and

any denial... conformably to the laws.” It is thatargued
the provisionthreshold articleviolates this as well as articles

and of part2 I which respectively12 declare inherentas
rights . .. .“enjoying.. life and ... seeking and obtaining hap-

(art. 2)piness” and being protected in enjoymentthe of one’s
“life, liberty, property.”and Art. 12.

rightsThese are necessarily relative. Riendeau v. Milford
Court, 33, (1962).34, 396,104 N.H. 177 398Municipal A.2d

14As indicated in article the remedies are toprovided be
“conformably to the laws.” This means the of statutoryrules
and common law theapplicable at time the injury is sustained.

(Mass. 1971).592,Pinnick v. 599271 N.E.2d “NoCleary,
person has a vested in anyinterest rule of law entitling
him to insist that it unchangedshall remain for his benefit.”

White, 188, 198,New YorkCent. R.R. v. U.S. 61 L. Ed.243
(1917).667, 672, 247,37 S. Ct. The provision250 threshold

of 407-C:9 modifies the common-law rule ofexisting measur-
ing injuriesindamages personsautomobile to the extent that
who do not meet precludedits criteria are from claiming

painamounts for and suffering and related considerations
Metromedia,anas element of their See v.damages. Rosenbloom

Inc., 29, (1971).296,403 U.S. L. Ed. 9129 S. Ct. 18112d
It would apply only to accidents which will occur after its
enactment and anywould not invade vested constitutional
rights guaranteed by these articles of the State constitution.

Illinois, (1876).113, 134,Munn v. 77,94 U.S. L. Ed. 8724
In plaintiffthose caseswhere the does not incur “reasonable

and necessary expenses” for medical intreatments excess
of five hundred injurydollars or a of thephysicalsustain

(III)type defined in RSA damages407-C:9 his would be
paid by his own Theinsurer. amount of recoverabledamages

losses,would be undersimply out-of-pocket computedhis as
(II),RSA 407-C:9 and there would be no need to allocate

O’Connell,fault for the accident. Keeton & Basic Protection
(1965).for the Traffic Victim 497 In much the mannersame
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value ofthe “reasonablethe assessesas labor commissioner
care of anfor medical andservices” injured employeehospital

law RSA 281:21-a(seeunder our workmen’s compensation
medicalwould the1972)) the trial considerjudge(Supp.

to theevidence determineotherbills and any competent
for medical treatment.andreasonable expensesnecessary

medicalIf did not indicatethe evidenceSee RSA 407-C:14.
theorabove the threshold the injuriesexpenses specified

to for andhave no claimwould painright damagesplaintiff
190,v. Town North 61(see Rosenberg Bergen,suffering N.J.of

662,199, nothere would be issue667 and(1972))293 A.2d
Co. v.Accident Indent.to be to a Seetried jury. Hartford

732,28, 31, Carbon­Duvall, (1973);113 N.H. 734300 A.2d
240,Co., 96 N.H. (1950);neau v. Hoosier 73 A.2d 802Eng’r

104 N.H. 318,Co.,v. 486 (1962);Manchester Gas 185 A.2dRoy
324,& Maine 109 N.H.Petition Boston 251 A.2dCorp.,of

thatOnce the evidence has(1969). indicates332 plaintiff
he would be entitled tothresholdsuffered injuries, pursue

oftort action with thehis common-law issues negligence,
and to be submit­comparative general damagesnegligence,

wouldted to a or other triers of fact. Hence 407-C:9jury
Inot be in violation of article of of the New20 part Hampshire

for trial can we seeconstitution Norproviding by jury. any
violation of article 35 to the to an impartialpertaining right

of the and orlaws administration ofinterpretation justice
to thearticle 37 the of inseparationpertaining powers gov­

ernment of the 592,State. Pinnick v. 271 N.E.2dCleary,
611 (Mass. 1971).

to thewhetherThe considerations pertainremaining
theof 407-C:9 would violate duethreshold processprovision

of the ofConstitution theand provisionsequal protection
and fourteenth ofamendments) and the(fifthUnited States

CONST, I,N.H.of Newconstitution arts.Hampshire. pt.
1, we consider these federalFor these and12. purposes,

theas sameState constitutional provisions require­having
with due asTo such thisments. process,comply legislation

relation to aamust bear reasonable permissible legislative
Manchester, 388,99 111Allen N.H. A.2d 817objective. v.

Parrish, 379, 391,v.Hotel Co.West Coast 300 U.S.(1955);
708, 578,703, We57 Ct.S. must(1936).81 L. Ed. 581-82
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assume for the of this that the ofpurposes opinion object
whole,RSA ch. 407-C aas and 407-C:9 inproposed par-

ticular, is to relieve court caused thecongestion by present
of in automobile cases and tosystem sub-allocating damages

stitute a more efficient and method ofequitable compensating
the victims. Whether this will in factlegislation accomplish
these not ofends is moment at this if thejuncture legislature
has reason to assume that it will.

Those who do not meet the threshold areinjured persons
not left without a A new of is sub-remedy. system recovery
stituted for the It inis similarremedy.existing many respects
to our Workmen’s Act ch.(RSA 281). TheCompensation

statutes,of whichsuch have been consideredconstitutionality
torts,as of thereforms common law of is now estab-“firmly

Larson,1 5.20,§lished”. Workmen’s Law atCompensation
accord,38 (1972); Constitutional inProblems Automobile

Accident Reform 50 New YorkCent.(1970); seeCompensation
White, 188,R.R. 201, 667, 674,v. 243 U.S. 61 L. Ed. 37

247,S. Ct. We are of the(1917).252 that this similaropinion
reform in the law to automobile also meetsinjuriesrelating
due The threshold used as a criteriumprocess requirements.
to delineate when for and aredamages pain suffering
recoverable and when aire not cannot be said to be arbit-they

or Theunreasonable. could deciderary legislature properly
that in where thecases threshold is not met a claim for pain

loss,and which accuratedefies did notsuffering, monetary
thecontinuation of The criteria ofjustify system.present

medical or death or$500 injuriesspecials specific constituting
the of demarcation are relatedpoint sufficiently rationally
to in and to ofserious seriousnessinjury therebygeneral,

and as not to constitute an invidiouspain suffering,
535,Perez,discrimination. See Gomez v. 409 L.U.S. 35 Ed.

56, Belcher,2d 93 S. Ct. (1973); Richardson v. 404 U.S.872
78, 231,30 L. WeEd. S. Ct. are of the(1971).2d 92 254

tothat House bill 79 bears a rational relation aopinion
and a reasonable sub-objectivelegitimate legislative provides

stitute for Pinnick v. 271existing rights. N.E.2dCleary,
(Mass. 1971).592

1The to No.answer is “No” the enactment ofquestion
RSA 407-C:9 which eliminates of forrecovery damages pain



213

if is not met. wouldand its thresholdsuffering provision
or thenot violate the Constitution of the United States

of Thisconstitution the State of New Hampshire. negative
No.obviates the need to answer 2.answer questionyour

theour to whetherYour No. 3 seeks asquestion opinion
79 be affected if theof House bill wouldconstitutionality

toin RSA 407-C be increasedthreshold :9 shouldproposed
from the Thein medical $500. pur-$1000 presentexpenses

ofof the is to eliminatethreshold recovery damagespose
minorfor and from certain injurysuffering personalpain

that the thresholdIt to assume theclaims. is higherlogical
of tort claims.will the reduction in numberthe begreater

have a fairThe test a wouldis whether threshold$1000
to the of the Thereand relationsubstantial object legislation.

this withno mathematical or ofis way fixing pointlogical
beThe of the mustlegislature acceptedprecision. judgment

of line of demarcation.unless it wide reasonableis very any
592, 1971).610-11 (Mass.Pinnick v. N.E.2d271Cleary,

not ac-would beWe cannot that a threshold$1000say
“No”,3 increas-The to No. isanswer questionceptable.

into medicalthe threshold in 407-C:9 $1000 expensesing
of 79.affect the House billwould not constitutionality

4 “Can theYour as follows:No. reads Legislaturequestion
of in which theauthorize arbitration casesconstitutionally

$3000,is than andin lessamount controversy require pre-
aof the arbitration as conditionof costs procedurepayment

10, inthe in RSA 407-C:to courts asof proposedappeal
the of14 of Part I of Constitutionview of Articles and 20

New Hampshire?”
the10 thatThe RSA 407-C: provides supremeproposed

court allrules of thatcourtsand “may providebysuperior
theof cases filed in districtor superior,any specific types

in shallcourts where the amountor controversymunicipal
less,or titlebe three thousand dollars thoseexcept involving

estate, be to and heard ato real shall first submitted by panel
of the of who arbitrateof three members bar this state shall

in 10 Either(I).the issues such cases.” 407-C: may appealparty
which bean award all accruedfrom costs mayby paying

him in the event he All shallrecovered by prevails. appeals
the 10 (d).de novo as to the law and facts. 407-C: (II)be
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IIt clear from the of article of ofis 20 partlanguage
thethe New constitution that neitherHampshire legislature

courts, otherwise,nor the or have the orrulesby powerright
to the without when therea trial consentjurydeny parties
are of fact to be decided in aissues controversy involving

estate,of or title to real with certainan amount in excess $500
Henniker, 179, 194v. 55 N.H.not material. Coppexceptions

The trial need not be had in the first instance(1875). jury
to aof is allowedif unfettereda reasonably right appeal

can bewhere the of trialcourt constitutional by juryright
1,196; Traction Co. v. 174 U.S.Id. at Hof,Capitalenjoyed.

23, 873, 881, 580,1943 L. Ed. Ct. 589 (1899);S. Nassif
Co., 267, 269-70,v. FireNational Ins. 107 N.H.Realty Corp.

748, 750 (1966).220 A.2d
been made thathas the usual fee for theArgument paid

masters,ofservices referees and auditors iscomparable $125
This would constitute a for thecostper day. $375 per day

of three to bearbitrators thepanel multiplied by average
of whichsuch could be two or threelength proceedings days.

We are of the that a which could amountopinion payment
to or to obtain a of atrial on case$750 $1125 jury appeal

less,or even made foris$3000involving though provision
successful,reimbursement if the is would be anappeal

on to andunreasonable condition theimposed right appeal
thewould constitute an unconstitutional uponinfringement

meetto trial in automobile cases whichthoseby juryright
4the Our to No. “No” thethreshold. answer isquestion

cannot arbitration as pro-legislature constitutionally impose
vided the of RSA 407-C:10.termsby proposed

Frank R. Kenison
LampronEdward J.

F. GriffithRobert

14, 1973.May

To the House Representatives:of

In the of the firstjustices, your ques-opinion undersigned
tion The theshould be answered “Yes”. that dras-assumption
tic of bill 79section 407-C:9 Houseremedy byproposed
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orto our courts ofin order relieveis congestionrequired
is one whichaccidentautomobilecaused litigationdelay by

ofabolitionto In ourwe not make.are opinion,prepared
accidentsin automobilethe of a ofclass injuredpersonsrights

in full would contraveneto for theirrecover injuriesdamages
14, I the Newof article ofthe Hampshireplain language part

a sub-constitution, ofin the absence of satisfactoryprovision
oflimitedstitute; of aand portionrecovery onlycertainly

of the dam-be tocannotsuch recoveryequivalentdamages
toitsin full. cannot provideresponsibilitySociety escapeages

itsthe of citizens. Opinionjustice eliminating rightsby simply
537,the 539-40 (1852).N.H.25Justices,of

forthe actExercise of legislative dependspolice power by
areits whether the means reasonablyvalidity employedupon

view;in whether theto the ends andnecessary accomplish
reasonable,are in turn depends uponregulations proposed

overcome, thethe of the evil to beseriousness magnitude
of affected,of the curtailment individual and therights

of other less drastic measures.and effectivenessavailability
Fuller,369 U.S. 590-95 v.(1962);Goldblatt v. Hempstead, Woolf

Manchester, N.H.64, 11168-69 v.(1934);87 N.H. Donnelly
50, 789 We convincedare not that(1971). mostA.2d274

the bill could not bethe benefits attainedof sought by by
of the accident insurance provisionsrequirement proposed

bill, therestriction of of fullthe without right recoveryby
which section 407-C:9 wouldin tort impose.

in would also violate the con­Section 407-C.-9 our opinion
of the laws. N.H.of thestitutional equalguarantee protection

CONST, I, 1, 14; the 86 N.H.arts. Justices,Opinionpt. of
accidents597 automobile(1933). injured byOnly persons

to Thosewithin the would be itsState subject requirements.
to seekin other would be entitledinjured recoveryways

of casesof their in full. automobileSubjection injurydamages
407-C:9, from involv­to the of section caseslimitations apart
death,or would theenumerated injuries depend uponing

of“reasonable value” “medical treatment expenses” required,
ofnot either to the extenta standard relatedrationally

the valueand orpain suffering, monetaryaccompanying
reasons,For theof therefor. such classificationsdamages

would discriminationsmade section 407-C:9 produceby
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which toappear to us be without the necessary rational
Merlo,foundation. v. Fuller seeBrown v. 506 P.2dsupra;Woolf

(1973).212, stated,106 Reptr.Cal. 388 As before we answer
your questionfirst “Yes”.

objectionsThe constitutional which prompt this answer
bynot bewould obviated enactment of the proposed amend-

to Theyment bill 79. would only magnifiedHouse be by
the oneincreasing threshold tofigure thousand dollars. We

therefore your questionsanswer second and third “No”.
agreeWe with the theopinion majority justicesof of the

that of the relatingsection 407-C:10 bill to arbitration would
be and yourunconstitutional answer fourthaccordingly ques-

“No”.tion

I. DuncanLaurence
A.William Grimes

14,May 1973.

Bell, law,L.Ernest by memorandum of for affirmative
questionto 1answer No. and negative ques-for toanswers
2, 3,No. 4.tions and

Devine, ofby orally,Shane memorandum law and for affir­
1questionmative answer to No. and for negative answers

To question 3,2, 4.No. and
McLane, Carleton, Greene& Brown and i?. DavidGraf, DePuy,

Hall, Hood, Selden,P. C.Michael andStephen StanleyJames J.
M. Brown Brown orally),(Mr. for affirmative to ques-answer

2,1 3,tion No. and negative questionsfor to No.answers
4.and

Peters,Starr, Dunn E.&?Kohls andWadleigh, Friberg,John
Wheat,C. G.and Peters Peters orally),(Mr. forPhilipJames

1questionaffirmative toanswer No. and for negative answers
2, 3,questionsto No. 4.and

Hollis, & Soden and L.Martin Gross (Mr.Sulloway, Godfrey
Association,orally),Gross for American Insurance American

Alliance,Mutual Insurance and National ofAssociation Inde-
Insurers,pendent for negative questionsanswers to No. 1

and 3.


