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Rath,Rudman, ThomasWarren and D.B. attorney general,
Rath for the State.(Mr.attorney orally),

Shute, for the& Francis Frasier(Mr.Frasier orally)Engel J.
defendant.

Lampron, it wasbe is whetherThe to decidedissueJ.
tointo comment hisfor the argumentprosecutorproper

wife,to call hisof the defendantthe the failurejury upon
trial, to his tes-at as a witnesswho thewas supportpresent

crime.thethe time ofhe was with her atthat allegedtimony
ainoffound robberyDefendant was guilty participating

in after-three o’clock thewhich occurred at approximately
1968, in1, a storeatofnoon Zayre’s, departmentJune

others, that oftoManchester. His partexceptions, among
Trialthe of thethe State and tothe of chargeargument

and trans-thereto were reservedinCourt (Johnson, J.) regard
ferred.
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of the store identified the defendant at trialEmployees
evidence,as one of the men. To counter thisbeing hold-up

defendant testified that time inat the of the Manches-robbery
Lowell,ter he home inwas at with sickMassachusetts his

trial,wife. she the defend-was in courtThough throughout
wife never eitherant’s was called as a witness by party.

In his thefinal the reviewedargument attorneycounty
theof for both well the otherwitnesses sides as astestimony

case,evidence Inadduced. on the defendant’scommenting
stated,he “And then we who here andhave Mrs. sitsKelly

reasons,has us for her own whateverunenlightened they
are, as to the of Mr. three o’clock thatwhereabouts atKelly
afternoon.” Defendant maintained that this was improper

mistrial,and moved for a motion denied.which wasargument
a criminal not to call wit­defendant isClearly obliged any

innesses or v. Interstateevidence. United Statesany Eng’rput
F.288 The fact that an(D.N.H. 1967).402Corp., Supp.

notaccused own candoes choose to in his defensetestify
no basis for an oradverse inference commentprovide by

Richard, 322,the State v. 109 N.H. 251 326A.2dprosecutor.
Fowler,v. 110,State(1969); 110 N.H. A.2d (1970).261 429

if a witness available to both sides notis calledUsually equally
to to facts within her no infer­testify peculiarly knowledge,
ence can be drawn that her would have favoredtestimony
one side than the §rather other. Evidence2 288Wigmore,

5,(3d 1,ed. see Baker1940); v. Salvation 91 N.H. 12Army,
514,A.2d 516-17 (1940).

However, where as in this case the defendant intoinjects
the trial his activities with a witness a certainpotential during

of time the offor anperiod ostensibly purpose establishing
alibi for timethe of the crimecommission of the charged,
we hold that his failure to call such an andavailable competent
witness (RSA 516:27) is a of comment onsubjectproper
the 101,of v.the State. Ill.100 2dpart People Sanford, App.

536,241 485 444N.E.2d Commonwealth v.(1968); Pa.Wright,
282 A.2d is true(1971).323 This when the wit­particularly
ness is so torelated the defendant that it is more probable
that the defendant would call her to corroborate his case

Coleman,than that the State herwould to v.use attack it. People
248, Note,459 80 Cal. The Nature(1969);P.2d 920Rptr.
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thein ProsecutionMisconductForensicand Consequences ofof
946,Case, 951 TheL. Rev. (1954).54 Colum.a Criminal

motion for a mistrialdenied defendant’strial court correctly
which wasthebased on proper.argumentprosecutor’s

defen-under our lawthe thatThe trial court jurycharged
both thea witnessbeen called aswife could havedant’s by

theAt the of defendantthe defendant.State and request
to callneither side chosefurther that asthe court charged

thaton the factinference tobe noher “there should you
were favor-moreThe instructionsnot called.” court’sshe was

to on the factshe entitledthan wasto the defendantable
536,444 A.2dv. Pa. 282Commonwealthof case.this Wright,

323 (1971).

overruled.Exceptions

All concurred.
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