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thein ProsecutionMisconductForensicand Consequences ofof
946,Case, 951 TheL. Rev. (1954).54 Colum.a Criminal

motion for a mistrialdenied defendant’strial court correctly
which wasthebased on proper.argumentprosecutor’s

defen-under our lawthe thatThe trial court jurycharged
both thea witnessbeen called aswife could havedant’s by

theAt the of defendantthe defendant.State and request
to callneither side chosefurther that asthe court charged

thaton the factinference tobe noher “there should you
were favor-moreThe instructionsnot called.” court’sshe was

to on the factshe entitledthan wasto the defendantable
536,444 A.2dv. Pa. 282Commonwealthof case.this Wright,

323 (1971).

overruled.Exceptions

All concurred.
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V.RobertRudman, andWarren B. attorney general, Johnson
II, for the State.assistant orally),attorney {Mr.general Johnson

McManus, forbrief Walterand Royal.Anthony by orally,

H. M. Beckett filed no brief.William for Michelle Morrissette

Grimes, cases, were consolidated ontwo whichTheseJ.
of RSA 573:4 whichinvolve the pro-constitutionalityappeal,

the ofhibits mutilation the flag.
Defendant found the courtwasRoyal by superiorguilty

forof the of “mutilation of the United Statescharge Flag”
ofas a over a hole in the sleeve his jacketpatchwearing

down with anotherthe American sewn patchupsideflag
He to for failure ofover it. moved dismisssewn partially

to the nature of thethe state Uponclearly charge.complaint
motion, thehe moved to ondenial of this dismiss grounds

to orof due asof the statute vagueness,unconstitutionality
on face oramendment either itsof the firsta violation only

out of defen­of lawto him. Allas questions arisingapplied
were reserveddenial of these motionsto thedant’s exceptions

Keller,and transferred by C.J.
Morrissette, “Mutilation ofwithDefendant charged

CourtExeter Districtfound theNational was byFlag”, guilty
tothe saidfor flag“affixingupon flag bycasting contempt

of law raisedof her Thethe trousers”. byseat questions
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the firstbyprotectedher conduct isthather contentions
uncon-and that RSA 573:4 isamendmentsand fourteenth

bywere transferredstitutional Gage, J.
“Mutilation, publiclypersonetc. No shallRSA 573:4 states:

defile, deface, contempt upon,mutilate, or casttrample upon,
standards, colors,acts, any flags,of saidbyeither words or
private property.”orpublicwhether the areensigns,or same

“ the United Statesto the offlags” flagof refers[A]ny said
toevidently purportingor“any flag ensignor State orany

Clearly, flags....” the usedof RSA 573:1.flagsbe either said
thethe of statute.by languagecame withindefendants

which, theybecauserightsofsymbolThe the thoseflag is
tyrannyfrom thesociety,our are securedare fundamental to

andthein constitutionmajority by incorporationof the
theTheyfor their defense. dishonorto the courtsentrusted

most, therefore, to others.deny rightswho to thoseseekflag
which carriesspeechof freerightis theAmong rightsthose

verythewithdisagreefrom andrightwith it the to dissent
theincluding rightright,thatguaranteeswhichprinciple

con-are defiant orflagabout the whichexpress opinionsto
anprovokeare not as tolong theyso as suchtemptuous

St. Bd.See Westthe peace.immediate breach of Virginia of
1628,624,Barnette, 63 S. Ct.87 L. Ed.v. 319 U.S.Educ.

Wilson, 518,(1943); 31 L. Ed.405 2dv. U.S.1178 Gooding
(1972).408, Ct. 110392 S.

York, 576, L. Ed.Street v. New 394 U.S. 22 2dThus in
(1969),572, downCourtSupreme89 Ct. 1354 the struckS.

that partbeen onit could have baseda conviction because
con-of wordsdefendant’s useprohibitedwhichof a statute

of RSAof the Under this thattemptuous flag. ruling, aspect
words, onlywithdealing applying573:4 unless construed as

words”,to State v.constitutionality.of doubtful“fighting is
(1941),321, 754,310,91 N.H. 18 762A.2dChaplinsky, aff’d
568, 86 L.sub nom. v. New 315 U.S.Chaplinsky Hampshire,

(1942);1031, Wev. WilsonEd. S. Ct. 76662 supra.Gooding
“byneed not concern with the of theourselves construction

however,time, for whateverof the at thispartwords” statute
be, validitythemay it would not affectits constitutional status

Bassett,v. 107 N.H.of the remainder of the Fernaldsection.
(1966);282, 285, 739, 91State v.220 A.2d 742 Chaplinsky,
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cases,312, of our18 In eachN.H. at at 757 (1941).A.2d
statute, andthe title of thewiththe defendant is charged

within thewe consider whattherefore must prohibitions
conduct.to defendant’sstatute provenapply

us,In the before theeach of cases allege specificcomplaints
No areof wordsviolations the statute.acts as constituting

either defendantthere no evidence thatand is spokealleged
been basedhave inthat neither conviction couldso any part

Yorkv. Newthe of Streeton use words. supra.Cf.
case,offor the thisIn the statute purposeconsidering

therefore, it it read “or castwe treatshall as contemptthough
acts, of saidupon, by any flags

. . . . . is intended573:4)If “or acts” (RSAcast bycontempt.
the would faceto all statuteactsprohibit contempt,showing

butofconstitutional not because vaguenessdifficulty only
in to the first amend-of relationalso because overbreadth

could bement. It has been that statutessaid some interpreted
intent,ofofto breachany etiquette, regardlessprohibit flag

Smith, 471v.all at Seeor directed the flag. Goguengestures
1972).88 Cir.(1stF.2d

Our statutes.is more drawn than somestatute flagnarrowly
It or ordeals with the itself evidentlyflag “flag ensignonly any

245,to Cline,be” the decidedv. atpurporting State postflag.
Also, it,this we ourdate. as construe statute onlyprohibits

of theacts mutilation and defilement inflicted directly upon
and not directed atitself does acts which areflag prohibit

the without The enumeratesit. statutetouchingflag specific
desecration, “mutilate,acts of flag namely trample upon,

defile, deface”, theof which involve actsall uponphysical
these enumer-The term “cast followsflag. contempt”general

Weated hold that the “or castacts.specific contemptphrase
. .. in RSA limited to abuseacts” as used 573:4 isby physical

to enumerated in theof similaracts thosetype previously
Sutherland, 4909§ rev.(3dstatute. 2 ConstructionStatutory

Small, 349, 111State v. 99 N.H. A.2ded. Horack 1943);
16,Co., 86 N.H.v. N.H. Gas & Electric(1955);201 State

163 A. (1932).724
are directedwords “cast toThe the effect ofcontempt”

and not at theacts ofintention thethe actor.prohibited
do not therefore theViolations attitudedepend orupon
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actor, but who do theof the all same act are treatedpolitics
Buckson,of their v.alike attitude. Hodsdon 310regardless Cf

F. Del. The1970).(D.528 actsSupp. specific prohibited
the whichor similar acts men wouldany upon flag ordinary

within theknow cast it are orbit of thecontempt upon prohibi-
thetion to of thewithout regard purpose person committing

the act. Our therefore avoids the difficulties foundstatute
in the statuteunconstrued Massachusetts which punished

Smith,who the v.one “treats contemptuously” Goguenflag.
88,471 104 Cir.(1st 1972).F.2d

construed, not needUnder our statute thus “one does to
91State v. N.H.at what atis prohibited”, Chaplinsky,guess

321, 18 at 762 nor does it leave “unfettered(1941),A.2d
v.discretion” in the hands of the police.. Pappachristou City

156, 168, 110, 119,L.405 U.S. 31 Ed. 2dJacksonville,of
839, v.Ct. 408S. 846 (1972);92 Rockford,Grayned City of

104, 222,L. Ed. Ct. (1972);U.S. 33 2d 92 S. 2294 Goguen
v. Smith It therefore not for the reasonsnorissupra. vague,

with to amend-hereinafter it overbroad firststated is respect
States,v. 445 (D.C.ment United F.2d 226rights. Hoffman

Cir. 1971).
to have beenof defendants claimsneither theseAlthough

conduct, neverthe-to hisor say bysaying attempting anything
andforms of desecrationless some contemptcastingflag

The Unitedofbe formsacts expressions.symbolicby may
whatCourt not defined limitationsStates has yetSupreme

clearitbut seems thatbe symbolic speech,may placed upon
of as doesthe sameit does not pureprotectionenjoy degree

Louisiana, 536, 555, Ed.13 L.379 U.S. 2dCox v.speech.
484, 453, v.471, See Street New464 also(1965).85 S. Ct.

372,371,v. 396 24 L.York U.S.supra; California,Cowgill
613,590, Ct. 614 (1970) (Harlan,Ed. 90 S. J.,2d concurring).

be usedas the defendants’Because conduct such bymight
to we will considerothers as an attempt symbolically,speak

of the statuteattack thedefendants’ constitutionalityupon
v. v. SmithWilsonon its face. Goguen supra.supra;Gooding

contained inareWhen and elementsnonspeechspeech
conduct, that certain circum­it has been held underthe same

element eventhethe Statestances nonspeechmay regulate
onan incidental limitation the element.there is speechthough
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O’Brien, 367, 672,United States v. 391 L. 88U.S. 20 Ed. 2d
S. Ct. 1673 The for a(1968). O’Brien test proper govern-

ifmental is it is within the constitutionalregulation power
of if it furthers angovernment, important governmental

freewhich unrelated to the ofinterest is expres-suppression
sion, ifand the incidental restriction on first amendment
freedom We think ouris no than statutegreater necessary.

the withinmeets this test. of fallsClearly, protection flag
the of the do notState and defendants seriouslypolice power
contend State v. Clineotherwise. supra.

The theState has an interest in physical integrityprotecting
of the v. and(State Cline inflag supra), patriotismpromoting

Nebraska,love of and in v. U.S.205(Halterpride country
34, 696, Hoskin, 1­51 L. 419 State v.Ed. S. Ct. 12(1907);27

332, 454N.H. and in breaches(1972)295 A.2d preventing
v. v. Newof the Nebraska(.Halter supra; Chaplinsky Hamp­peace

shire v. Wilson Our allstatute furtherssupra; Gooding supra).
three of view of beenthese state interests. In what has said

here,in Cline weand need not dwell on the first two interests.
As to of the we arebreaches dealingpreventing peace,

here with rather in Cohenacts than words as in andChaplinsky
15, 284,v. 403 U.S. L. Ed. 91 Ct. 178029 S.2dCalifornia,

Some of the(1971). acts in areprohibited public specifically
defined, mutilation,i.e. Theandtrampling, defiling defacing.
others which reasonable men would castagree contempt upon
the The thereforemust be of a similar nature.flag legislature

to in the of that wouldwas able forecast advance actstype
make a determina-fall within the of the andscope prohibition

tion if done in would be to causethat such acts likelypublic
a of the We cannot that this determinationbreach saypeace.

Nebraska,Halter v. U.S.As was said in 205was unreasonable.
“Hence,41, 701, (1907):51 L. Ed. at S. Ct. at 421at 27

theto a have beenit often occurred that insultshas flag
it,war, in theof andcause presenceput uponindignities

it, and some-of those who revere have often been resented
it wason the We cannot thattimes sayspot.”punished

that thisfor the to assumeunreasonable feelinglegislature
of thethe commissionabout our is so thatprevalentflag

would createinacts anywhere, anytime publicprohibited
a to the public peace.danger
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are unrelated to theAll three of these state interests sup-
of free The statute we havepression as construedexpression.

it is directed at acts the and not “at theupon flag expression
of and Smith,mere belief in v.ideas”. 471particular Goguen

atF.2d The(1973).102 commission of the same act upon
the would not be treatedflag differently depending upon

actor,the attitude of the for the acts we haveasprohibited
said are without to the attitude theofproscribed regard

them.person performing
The statute also themeets last O’Brien in that inci-test any

dental restriction on first amendment freedom nois greater
to thethan is essential furtherance of the state interests.

The westatute as have said notdoes focus anyupon particular
Rather,attitude or belief. it the act inis committed public

that the for the are freefurnishes basis offense. Persons
under this statute to orideasany convey anyexpress message

wish. are thefromthey They prohibited only performing
theacts statute.particular proscribed by

We hold that the in each andcasecomplaints clearly fully
inform the defendants what are with and statethey charged
an underoffense RSA 573:4 which we hold to be constitu-
tional.

The evidence convic-is sufficient in each case to thesupport
tions. wore the over in the sleeveas a a holeRoyal flag patch
of overhis Since another was sewnjacket. patch partially
the the was thus mutilated and defacedflag, contraryflag
to the of the statute. Morrissette wasprohibitions wearing
a on the of her toseat trousers. This is an act similarflag

allmen wouldthose whichspecifically prohibited ordinary
Kasnett, 30 OhioState v.casts theagree contempt upon flag.

77, 6362d 283 N.E.2d (1972).App.
case,In each the order is

overruled.Exceptions

All concurred.


