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Dunn & Vincent P. Dunn(Mr.Maynard, forPhillips orally)
the defendant.

Grimes, This case involves the of RSAconstitutionalityJ.
which573:2 the orprohibits appending, annexing affixing

to the of the United States offlag any inscription, design,
device, name, advertisement, words, marks, or noticesymbol,
whatever. Defendant also contends that his sentence in the

District Court could not beHampton constitutionally
theincreased court after an and trialby superior appeal

de novo.
Defendant Cline was aapprehended by Hampton police

officer while a blanket over his shoulders on thewearing
back of which was sewn an American with aflag peace symbol
drawn on it. The defendant with “affix-complaint charged

a to ating] of thesymbol United States of Americaflag
to wit: did a of the United States of Americadisplay flag
when said had a drawn on said andflag peace symbol flag,
did cause this said to be in RSA 573:2flag displayed public.”
states: “No shall in manner annex orperson any append,
affix, done, standard,or cause the to besame to suchany flag,
color, device, name,or ensign any inscription, symbol,design,
advertisement, words, marks, whatever,or notice or exhibit
or or to because exhibited or suchdisplay, displayed, any

standard, color, or or orflag, ensign, any flag evidentlyensign
same,to be either of the which shall inpurporting upon

attached, annexed,manner be or affixedany placed, any
device, name, advertisement,inscription, design, symbol,

words, marks, or notice whatever.” such refers“Any flag”
to the of the United or ofStates State asflag any provided
in RSA 573:1.

trial,At the defendant admitted the anddrawing symbol
it in but thatstated his intent towasdisplaying public, display

the as a the war in Vietnam and “tosymbol protest against
and Americansymbolize peace justice.”

Defendant foundwas the District Courtguilty by Hampton
and He where,fined then to the$50. courtappealed superior

novo,after a trial de he was convicted and fined and$25
sentenced to threefor Defendantimprisonment days.

to the denial ofcourt’s his motion to dismissexcepted superior
thethe on constitutional that the statutecomplaint grounds
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Defen-amendment.the firstviolatesandvoid foris vagueness
motionof hisdenialcourt’sto thealso superiordant excepted

his constitu-ofdenialas asentencethe increasedvacateto
reserved(Grant, J.)CourtTheto Superiortional appeal.right

of record.alltransferredand exceptions
statutes, RSA is573:2to some narrowlyContrary flag

ororthe itselfrelates todrawn and “any flag ensignflagonly
notdoesand prohibitbe suchto flagevidently purporting”

incolors, stars arrangementand anyof thethe use stripes
do someastheof flagoror number any representation

585 (W.D.N.C.F.322Parker v. Supp.Seestatutes. Morgan,
Cahn,v.Comm.MoratoriumIsland Vietnam1971) and Long

1970).437 344 Cir.(2dF.2d
certaintoitselfalso restrictsThe here instatute question

the itself.acts visitedand identifiable upon flageasilyspecified
inare forbiddenthe acts whichdefinesOur statute clearly

and what isno doubt what isthat leavesa prohibitedway
law-allthereforenot and includingpersons,gives

authorities, notice of itsenforcement prohibitions.adequate
not, therefore, forvoidIt is vagueness.

reasons, the statute notthese same isFor overbroad with
amendment of freeto first It in norights speech.respect

shalland for whichreasons werestricts pure speechway
state, no unconstitutional burden onit so-calledplaces “sym-

We think that in view of thebolic precisespeech”. wording
statute, nothere is thatthis activitiesof probability protected

fear ofcurtailed for afoul of itsbewill running prohibitions.
States Court has notUnited establishedThe Supreme yet

“conductwhen becomes so intertwinedfor withtesta finding
that it becomes entitled to firstsymbolic speechexpression”

371,v. 396 U.S.California,amendment protection. Cowgill
590, 590, 613,372, 90 S. Ct. 614 (1970) (Harlan,L. Ed. 2d24

cases, however,number ofIn a ideas com-concurring).J.
were held entitled to constitutionalmunicated nonverbally

359,v. U.S. 75 L.283 Ed.California,Strombergprotection.
1117, West St. Bd. Educ.(1931);Ct.51 S. 532 Virginia of

1628,624,Barnette, L. Ed. 6387 S. Ct. 1178319 U.S.v.
Dist., 503,393Moines School U.S.Tinker v. Des 21(1943);

States,731, v.Ct. 733 Schacht United(1969);89 S.Ed.L. 2d
44,58, 155590 S. Ct. (1970).L. Ed. 2d398 U.S. 26



248

To characterize defendant’s conduct symbolic speechas
issue,the symbolicwould not resolve for speech is not

theafforded same andfirst fourteenth protec-amendment
tion Louisiana,as ideas communicated by pure speech. v.Cox

536, 555, 471,379 484, 453,U.S. 13 L. Ed. 2d 85 S. Ct.
(1965). York, 576,464 See Streetalso v. 394New L.U.S. 22

(1969).572,Ed. 89 S. Ct. 1354 The may2d State under
certain regulatecircumstances the nonspeech sym-element of

speech justifiablebolic with incidental limitations on the
speech O’Brien,element. 367,In United v.States 391 U.S.
377, 672, 680, (1968),L. 1673,Ed.20 88 S. Ct. 16792d

Supremethe Court stated government“a regulation is suf-
justifiedficiently itif is within powerthe constitutional of

the itgovernment; if importantfurthers an or substantial
interest;governmental if the governmental interest is

theunrelated to suppression expression;of free and if the
incidental on allegedrestriction first amendment freedoms
is no than essential ofgreater is to the furtherance that inter-
est.”

The defendant admits that of theregulation flag is within
police powerthe the State. government clearlyof The has

an interest in the ofpromoting loyalty (Halterits v.people
(1907);Nebraska, 34, 696,L.U.S. 51 Ed. 419205 27 S. Ct.

Hoskin, (1972))332,State v. N.H. 454 and112 295 A.2d
in the v.protecting flag from desecration. UnitedHoffman

(D.C. 1971);States, 445 Cir. v.F.2d Sutherland226 DeWulf
(S.D. 1971);Supp.F. 740 Ill. v.323 United States Ferguson,

(N.D. 1969); States,1111Supp.F. Cal.302 v. UnitedJoyce
(D.C. 1971);Cir. v.454 F.2d 971 Parker Colesupra;Morgan

(W.D. 1970).v. Supp.313 F. Va.48Graybeal,
prohibited byThe acts are onlythis statute those which

affect the physicalwould of theintegrity flag. Since the flag
symbolthe of our theheritage,is universal State has an inter-

in inpreserving pristine purity,est' it its free from being
by uponor it. All of thecorrupted disfigured marks cases

recognize thoughcited above this even some ofrightlast
grounds.them were decided otheron Cases such as Goguen

(1st 1972);Smith, Silver,v. 471 88 Cir. Crosson v. 319F.2d
(D. 1970); Buckson,F. Ariz. Hodsdon v. 310 F.Supp. 1084

1970);(D. Smith, Supp.Thomsv. 334 F.Supp. 528 Del. 1203
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Conn. relate(D. 1971), to statutes which are neither limited
their norterms as construed to which affectactsby physically

the of the inThis interestintegrity flag. governmental protect­
the of the is unrelated to theing physical integrity flag

of free The notissuppression expression. prohibition against
ideas but acts inflictedconveying only against specific upon

the itself. incidental limitation of first amendmentflag Any
freedoms that result from this statute are nomay certainly

than is essential to of the state inter­the furtherancegreater
fact,Inest. viewed in the of the means ofcountlesslight

ideas,that remain for theavailable ofexpression conveying
incidental effect of this statute on first amendmentany rights

therefore,It ouris is all thethatnegligible. opinion, require­
of the O’Brien are metments test and our statute is constitu­

tional, both on its face and as to this defendant.applied
v. the use of a redStromberg supra, involvingCalifornia

West St. Bd. v.Educ. Barnetteflag, Virginia supra, involvingof
salute,the Tinker v. Des Moines Dist.Schoolflag supra, involving

the armbands,of black and Schacht v. Unitedwearing States
uniform,the of asupra, involving wearing military require

no different result than we reach here. In none of those
did thecases have the same interest that it hasgovernment

here. None of those cases involved the of theprotection flag
of the United States from Themutilation.physical govern-
ment has no interest in the ofuse thelegitimate prohibiting
red or black armbands. Barnette involvedflag compulsory

of for the and isexpression respect flag clearly distinguishable
from this case. Schacht awas restriction on the expression
of ideas. The statute there involved was not directed at

the uniform from mutilation butprotecting military against
ideas in a which “tend to thediscredit”expressing play army.

States,Schacht v. 62,United 398 U.S. 48,at L. Ed. at26 2d
90 Ct.S. 1559 (1970).

We defendant’s contentionreject that his constitutional
were violated when the court afterrights a trialsuperior

de novo on a different sentence than wasappeal imposed
the district court. The district court hadimposed by imposed

$50 finea while the court a fine ofsuperior $25imposed
but sentenced him to three in the house of correction.days
Defendant’s contention beenhas of Colten v.disposed by
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584,104, 1953S. Ct.407 L. Ed. 92U.S. 32 2dKentucky,
(1972).

overruled; remanded.Exceptions

All concurred.
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