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Rudman,Warren B. Rath,D.and Thomasattorney general,
(Mr. Rath thefor State.attorney orally),

Orr & Reno and William L. (Mr.Chapman Chapman orally)
for the defendant.

Griffith, Defendant Paul S. Kawa withwas chargedJ.
1,murder in the death on 1969second-degree September

4, 1970,of L. Onat Bartlett. a foundZajicek juryJohn June
the ofdefendant and heguilty first-degree manslaughter
was sentenced to not more than nor less thanyearsthirty
fifteen in the State Defendant’s wereyears prison. exceptions

Court,reserved and transferred the Trialby Loughlin, J.
Defendant in court that the trialthis court erredurges

in to thesubmit of theissue self-defense torefusing jury
and further that if a new is not ordered thetrial sentence

is andexcessive thehis to refusal of theimposed exception
trial tocourt motion reducea to it should be sustained.grant

The evidence trialat the that on theestablished night John
L. there awas killed was dance at the SkidaddlersZajicek
Ski Club in Bartlett. aThis was attendedprivate party by

of themembers Steinmeister Ski Club and the Skidaddlers
Ski OnClub. that the defendant had driven fromnight

with in car theManchester a rifle the with intention as he
testified of for bear. He at the Americanhunting stopped

therein and from about 6:00Legion Conway stayed p.m.
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histoto sometime after 10:30 consuming,p.m. according
estimate, nine On to Crawfordbetween and drinks. hissix way

at thehe theNotch after observed activityleaving Conway
in, on thedrove his carSkidaddlers Ski and parkingLodge

he washeto the defendant assumedpremises. According
local to thea club openentering public.

beertimeDefendant at the for somewas drinkingparty
him to the attentionand when his actionsdancing brought

officer,of an officer of the Skidaddlers Ski Club. This a
not aMr. determined that Kawa wasMoody, by inquiry

club to bemember of either and troublesome.appeared
Kawa, told him atthen to that he was aMoody spoke private

finishhim to leave. Kawa was toand asked permittedparty
thethe beer he was and discussion between Moodydrinking

withterminated withand Kawa Moody agreeingfinally
him out. KawaKawa’s that wasstatement Moody throwing

the altercation.left without physicalbuilding any
rifle,The went car and obtained his adefendant to his

it. the from then30-30 and loaded While eventsRemington
confused, intoit first fired aon become Kawa shotappears

threats,and,the of the on the withbuildingsteps porch
outside, wentinto the the who wereordered peoplebuilding

himself, retreatedin and of andout the finallybuilding
obscenities at thetoward car threats andhis fiftyscreaming

theor men and women at Personssixty party. attempting
or him were theto reason with him disarm dissuaded by

the and he threatened to shoot carsthreats of rifle through
them. At this theat who were behindpeople hiding point

invictim drove into the the whereZajicek yard vicinityJohn
car was Kawa “Get the hell outdefendant’s parked. yelled

here” times then theof at several and firedZajicek through
Defendantcar window wounding Zajicek.Zajicek mortally

down and was the crowd.then threw his rifle overpowered by
The he nodefendant’s was that had memorytestimony

him hefrom the time asked to leave until wasMoody firing
into the He then testified that he realizeda shot porch steps.

of the atwhat he had done and was afraid what people
to him if him. testifiedthe would do Kawaparty they got

wereactions to the shotthat threats andhis subsequent
Thefor the of hisdirected making good escape.purpose
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car when it inarrived to block hisZajicek appeared escape
car. Hehis testified that he struck the barrel of his rifle

the window of the the windowcar to breakagainst Zajicek
and his order to out and the rifle then wentemphasize get
off. of other the windowwitnesses was that ofTestimony
the car was some distance from the muzzle the whenof rifle
it was fired.

The trial court notis to submit the issue of self-­required
defense to when there no evidenceis that woulda jury support
a claim of self-defense. On hedefendant’s own testimony
terrorized or unarmed with andshots threatsfifty sixty people
from a rifle and shot and killed a in anfinally person
automobile who he his Underthought might prevent escape.
no of evidence thethis could the findinterpretation jury

inwas One hundred Chiefself-defense.killing years ago
398,Doe in Aldrich v.said 53 N.H. 407 (1873):Wright,Justice

“The immense value at which the law human lifeappraises
reasonable, it,makes it thethat destruction of as alegally

means of be to whenshould resortedaverting onlydanger,
the is immense in of anddanger respect consequences,

imminent in time.”of The statement ofexceedingly point
defendant,the if he thebelieved that feared violence from

assaulted,crowd he had could not be found byproperly
to evidenceconstitute of such imminent dan­immensea jury

as would destruction of human life toger permit prevent
182,it. See State v. N.H. (1972).112 291 A.2d 618Brough,

In addition it beshould noted that the of self-justification
defense is not available to an under circum-aggressor except
stances not here. The instruction waspresent requested prop-

Millett, 1State v. (Me. 1971);refused. 504273 A.2derly
Wharton, 228,Criminal (An-§§Law and Procedure 229
derson ed. 1957).

The thedefendant to the ofusurges adopt reasoning
Code, effec-Criminal RSA which will be1972),627:4 (Supp.

1, 1973,tive November and defines when isself-defense jus-
tified. toWhile the statute not to bedoes appear helpful
the defendant on the in we notevidence this case are disposed
to it before it the law.becomesinterpret

The defendant the the trial courtto refusal ofexcepted
to reconsider and reduce which wasits sentence admittedly
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within the theWe to disturblimits. find no reasonstatutory
sentence in this case.

overruled.Exceptions

All concurred.
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