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of theuse and all orinsured premises necessaryoperations
.incidental thereto . . A hardware store indealing paint

and would rent for thecommonly equipmentwallpaper
removal of and in thea reasonablewallpaper person position

toof the insured would such rental is incidental theassume
of the store. The availableoperation only policy coverage

the here. See Insurancewas insuranceprovided by purchased
Co.,North America v.Co. Electronic 67 Cal. 2dof Purification

679, 174,433 Ins. Co.63 Cal. Aetna(1967);P.2d 382Rptr.
Marina, Inc.,v. Loxahatchee So. Ct.(Fla. 1970).236 2d 12 App.

The Sun Insurance is the termsCompany required by
of its to for the accidentpolicy provide liability coverage

1969,12,of the rental machine.February involving wallpaper

Remanded.

All concurred.

Concord District Court
6339No.

HampshireState Newof v. Leonard MerskiJ.

29, 1973June

Rudman,Warren B. Robert II,V.attorney general, Johnson
assistant (Mr.attorney forgeneral the State.orally),Johnson

Merski,Leonard brief and se.by orally, proJ.

Kenison, The to be decided inquestion thisC.J.
thecase is of the statute whichconstitutionality requires



324

Theto wear statuteprotective headgear.motorcyclists
1967, Pro-443:1 as follows:enacted Laws reads “263:29-bby

ride atective shall orNo operate uponpersonHeadgear.
of awearsunless he protective typeheadgearmotorcycle

the Such shall bedirector. equippedapproved by headgear
Thewith a chin director iseither neck or herebystrap.

to andand amendauthorized adopt regulationsempowered
the and theof specifica-types protective headgearcovering

aand and maintain oftions therefor to establish list approved
hereun-which meet the as establishedspecificationsheadgear

1972).der.” (Supp.
the defendant was withcriminal chargedBy complaint

without Thea the headgear.motorcycle protectiveoperating
but forentered a of notdefendant stipulatedplea guilty

that he athe of case wasthis motorcycleoperatingpurposes
aofwithout type approved bywearing protective headgear

vehicles. The defendant filed a motionthe of motordirector
statute,“on the that theto thedismiss complaint grounds

1972), which the isRSA complaint263:29-b (Supp. upon
of the Ninth andand in violationunconstitutionalfounded is

thethe of Unitedof ConstitutionFourteenth Amendments
States, to andno the welfare con-bears relationship general

a denial ofa restriction tostitutes liberty amountingupon
health,due bears no tosubstantial relationshipprocess, public

and themorals or welfare exceeds State’ssafety, general
and an interference withconstitutespolice privatepowers

The (Waters,Concord District Court reserved andJ.)rights.”
alltransferred without of law raised thequestions byruling

motion to dismiss.
Act of 1966 State toThe eachrequiresHighway Safety

have a thebysafety program approved Secretaryhighway
theof in with uniform stan-and accordanceTransportation

§him. The402(a).23 U.S.C.dards Highwaypromulgated by
3,No. theStandard released by SecretarySafety Program

26, 1967, State toof eachon requiresTransportation June
motor-have which thata motorcycle safety program provides

wear anand shallcycle safetyoperators passengers approved
ofhelmet or Code Federal23 Regula-headgear.protective

(Nov.33 16560tions Part 204 as added Federalby Register
14, .§ New statute1968); 23 C.F.R. The204.4. Hampshire
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to in otheris statutes(RSA 1972)) similar263:29-b (Supp.
or forStates helmetsrequiring protective headgear motorcyc-

of whichin nolists less than jurisdictions,forty-seven forty-
State, tothree conform thethisjurisdictions, including

do not haveUniform Vehicle Code. four jurisdictionsOnly
helmets orto wearstatutes motorcyclists protectiverequiring

California, Illinois and Iowa.headgear, Mississippi,
theof sustainsThe validityauthorityweightoverwhelming
helmets orofwhich mandate the useof laws motorcycle

Annot., No(1970).A.L.R.3d 127032protective headgear.
andhave consideredthanless jurisdictionsthirty-three

CourtTheofthe such Michiganvalidity legislation.upheld
to hold suchof one of the first courtswas legislationAppeals

Davids, 11 Mich.Ass’n v.(Americanunconstitutional Motorcycle
351, beenbut that decision has(1968)),158 N.W.2d 72App.

Theor followed in cases.not subsequent only sup­rejected
helmet unconstitu­reme declare a statutecourt to motorcycle

Fries, 446, 149 (1969).v. Ill. N.E.2dtional 42 2d 250is People
neverthe hasThe New Court over yearsHampshire Supreme

accord­the that law shouldsubscribed to doctrine its develop
that theit can be saidto the rule unless majoritymajoritying

As was saidin both andrule finds reasoning.logicsupport
588,Briere, 432, 434, 589-90v. 107 A.2din Briere N.H. 224

be determined“We do believe that our case should(1966), not
orone rule thethe number authorities whichofby support

other, issues accord­more than that a should resolveany jury
for theto the of whonumber witnesses plaintiffappearing

However, wecase are con­or the in thedefendant.” present
of shouldvinced that the authorityoverwhelming weight

followed, to thebe and the of the requirepower legislature
befor shouldof motorcyclistsheadgearwearing protective

Bell,Love v.sustained as E.g.,constitutionally permissible.
Lee, 5127, v. Hawaii(1970);118 State171 Colo. 465 P.2d

516, 831v. 504 P.2d573 (1970);465 P.2d Chappie,Kingery
42,Karns, 165v. N.W.2d(Alaska 42 Wis.2d1972); Bisenius

377, adismissed want substantial question,appeal federalfor of
709, 655, State89 (1969);395 L. Ed. S. Ct. 2033U.S. 23 2d

47,v. Ore. 456 996 v.(1969);254 StateP.2dFetterly,
Laitinen, 130,77 Wash. 459 789 (1969); Common-2d P.2d

769,Howie,wealth v. 354 373 (1968);Mass. N.E.2d238
Note, (1968).see Harv. 469L. Rev.82
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There impressiveis statistical information which demon-
protectivestrates that headgear motorcyclistsfor necessaryis

onlynot protectionfor their for thebut benefit theof motor-
ing public.E.g., DepartmentUnited States Transportation,of

Bureau,National Highway Safety Staff Memorandum on
Analysisthe Motorcycle States,of Fatal inCrashes the United

1966-1970. recognize defendant,We that the an ardent
motorcyclist, presents challengehis to the statute with convic-

sinceritytion and and that challengehis is made on behalf
of “the not-very-numerous, generally unloved motorcyclist.”

we sayNevertheless cannot beyondthat the statute is the
police power of the State or plaintiff’sviolates the right to
equal protection process.and due This sup-conclusion is
ported by the previously bycases cited as well as Simon v.

(D. 1972) court)Sargent, 346 F. Supp. 277 (three-judgeMass.
which 1020,was Sargent,affirmed in Simon v. 409 34U.S.

(1972).312,L. Ed. 932d Ct.S. 463
The defendant’s motion to dismiss should be denied and

the order is

Remanded.

All concurred.

Merrimack
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