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prohibition RSA 48:1. RSAdo not come within the of Cf.
197:16.

Remanded.

All concurred.

Hillsborough
No. 6566

Frederick F. & a.McGrath

v.

City of Manchester & a.

29, 1973June

Emile R. Bussiere and Kenneth R. (Mr.McHugh McHugh
for theorally) plaintiffs.

Roche, solicitor,Francis brief and forcity by orallyJ.
the defendant city.
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&R.T. the defendant C. FossFrederic forGreenhalge
Inc.,Son, filed brief.no

Duncan, aThe as residents of familysingleplaintiffs,J.
Manchester, from construct-thezone in seek to enjoin city

of thezone and in theland within theon vicinitycitying
for trucksa the ofcourse storageDerryfield golf garage

and recreationtheand tractors of city department,parks
vehicles firethe and maintenance of of itsand for repair

There was evidence that alternative sitesdepartment.
beand wouldwere not available that appropriate screening

theThe to action wasdefendant’s motion dismissprovided.
to de-denied the Court J.)by subjectSuperior (Mullavey,

a further thefendant’s presid-Following hearing,exception.
and ruled that construc-found thejustice proposeding

function, thea violation ofand intion is governmental
ordinance, and to this courtManchester transferredzoning

thethe “as to whether or notwithout Cityquestionruling
.”. . . To orderis bound the terms of the ordinance thisby

and allthe questions pre-seasonably excepted,plaintiffs
the the were reserved andofsented partiesby exceptions

transferred.
217,N.H. 304113theIn a recent Justices,Opinion of

this advised the house(1973),A.2d 872 the of courtjustices
of that “New the majorityHampshire adoptsrepresentatives

a with arule that is not to cityrequired complycounty
athe and of court-ordinance in erection constructionzoning

which function ofa is an essentialhouse” govern-project
athe view thatThe same rulemajority supportsment..

thenot bound its own ordinance inis by zoning per-city
formance of functions absent statu-its anygovernmental

E.the 8 McQuillin,to contrary. Municipaltory provision
Anderson,rev. R.(1965§ vol.);25.15 2Corporations

(1968);§ 9.03 2 A.American Law of Rathkopf,Zoning
(1960).Law of and 53-1 to 53-6The PlanningZoning

be immuneextent to which unit shallThe any governmental
ais matter withinfrom legislativezoning requirements

control; actbut is silent theour upon subject.enabling
Note,31:60-89; L.84 Harv. Rev.RSA see Zoning.Immunity,

869, (1971).879-83
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out, actthe con-We thatasrecognize, plaintiffs point
ofa to structurestains publicspecial relatingprovision

31:62; WaterRSA see In Monmouth Consolidatedutilities. re
Co., 189,251, 259-60, 193 (1966).A.2d47 220N.J.

the Manchester ordinance contains provisionsSimilarly
services”,to recreational areas and “essential publicrelating

such as of electric andfacilities companies.telephonepower
andSince are ownedsuch uses oper-commonly privately

ated, the ofno to authorize regulation govern-purpose
bemental toactivities and uses is reasonably implied

therefrom.
the control ofIt in this thatis established jurisdiction

Nashua, 93v.afires is function (Reynoldsgovernmental
Portsmouth,28, 194 98Shea v.(1943);N.H. 35 A.2d

22, and(1953)),N.H. 94 A.2d 902 as is the operation
and recreational areas.maintenance of public parks

Manchester, 458, (1926);v. A. 35782 N.H. 136Piasecny
Manchester, 554, (1939).v. 5Harkinson 72190 N.H. A.2d

the con-thatThus the and the trial courtoffinding ruling
the case astruction in this isby governmentalproposed city

function is and the evidence.the lawbysupported
circumstances, thethatthe conclusion followsIn these

ordinance, butis not bound to with thecity comply zoning
itsconstruct the ofin furtherance govern­may building

v.mental functions without thereto. Nehrbas Lloydregard
Harbor, 1, 90, 241, 159 N.Y.S.2d2 N.Y.2d 140 N.E.2d
145, 965, v.61 SeeA.L.R.2d 970 (1951). also VillageStiger

Hewlett, 827, (1954);38283 Div. 129 N.Y.S.2dApp.of
624,v. (1969);457127 Vt. 256 A.2dSpringfield,Kedroff

Annot., 61 We in the con­A.L.R.2d 970 hold that(1968).
struction and the notuse of the iscityproposed building,
bound the of itsterms ordinance.by zoning

overruled; remanded.Exceptions

Kenison, sit;C. did not othersthe concurred.J.,


