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Leonard & P.and Leonard (Mr.Harkaway Shapiro Shapiro
for theorally) plaintiff.

Nourie, Sundeen, & and William S.Wiggin, Pingree Bigg
Or (Mr.cult Orcutt for the defendant.orally)

Renison, The in this case is whetherquestion theC.J.
defendant landlord is to theliable in tort forplaintiff the

ofdeath who fellplaintiff’s tofour-year-old daughter her
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andeath from outdoor at a residentialstairway building
theowned Nashua.defendant in The defendant residedby

in a floor in the and her sonbuilding,ground apartment
and a second ser-occupied story apartmentdaughter-in-law
viced which the fell. Atthe from child the timestairwayby
of the child was under the of thethe accident care defendant’s

who was plaintiff’s regular baby-sitter.daughter-in-law
thesuit forPlaintiff neg-brought against daughter-in-law
theand defendant forligent supervision against negligent

ofand maintenance the which wasconstruction stairway
added the the aboutto defendant eightbuilding by years

accident. There nobefore the was cause for theapparent
fall for evidence thethat stairs wereexcept dangerously steep,
and that the was insufficient to the child fromrailing prevent

over the The a verdictside. returned theforjuryfalling
inbut found favor of the in herdaughter-in-law plaintiff

action the defendant landlord. The defendant season-against
nonsuit,to the denial of her motions for aexceptedably

verdict, n.o.v.,directed and to have thejudgment verdict
aside,set and all of law were andreserved transfer-questions

red to this court by Dunfey, J.
that there nowas evidence that the defendantClaiming

retained control over the that it inwas used commonstairway,
tenants, defect,with itother or that contained concealeda

that nodefendant there was accordingly dutyurges owing
to the child the defendant breach. con-deceased for to This

ruletention rests the which has obtainedupon general long
in most other that a landlord notand isthis jurisdictions
liable, situations,in limited forcertain causedinjuriesexcept

or conditions in the leaseddefective dangerous premises.by
Fiandaca, 33,v. N.H. 93 663 Towne(1953);98Black A.2dE.g.,

317, Powell,v. 4468 N.H. A. R.(1895);492 2Thompson,
Prosser,Real ed. W. Torts(rev. 1971);234Property para.

104,§63 §§1 1071971);ed. H. Real(4th Tiffany, Property
The not(3d 1939).ed. does attack rulethisplaintiff directly

show,of but toinstead rathernonliability attempts futilely
facts, control ofunder the the alsodefendant’s Shestairway.

to thean rule ofrelies nonliability,upon generalexception
wit,to that a liable forlandlord fromis injuries resulting

v.his of the Hunkinspremises. Amoskeagnegligent repair
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(1933);Co., 356, 169 A. 3 Rowan v.86 N.H. AmoskeagMfg.
(1920); Prosser,Co., 409, 109 561 W.79 N.H. A.Mfg. supra

§ (Second)410-12; 105;1 Tiffany,H. Restatementat supra
§ (1965). issue, by parties,framed theof TheTorts 362 as

nonliability or whetherprevailrule of shouldis whether the
negligent repairbe into thesqueezedthe of case canfacts this

generalto the rule of landlordexceptionor some other
immunity.

liabilityimposeordinarilyof lawprinciplesGeneral tort
their to exerciseinjuries bycaused failureupon persons for

v. Pub-under all the circumstances. Fitzpatrickreasonable care
(1957); v.Co., 35, 634 Fissette101 131lic Serv. N.H. A.2d

(1953);R.R., 136, 303Boston & Maine 98 96 A.2d Re-N.H.
§ (1964).(Second) A personis generallyof Torts 283statement

ofto an unreasonable risknegligent exposingfor another
Porietis,v.injury.which inforeseeablyharm an Quintresults

(1966);463,107 179 v. 103N.H. State N.H.225 A.2d Dodge,
(1960); (Second)131, 166 467 of TortsA.2d Restatement

§ (1965). But, instances,except in certain landlords are282
simpleimmune from these rules of conduct whichreasonable

govern persons in daily “quasi-other their Thisactivities.
(2thesovereignty of F. F.Harperlandowner” and James,

(1956))Law of 1495 agrarianTorts finds source in anits
Burns, 87,England of v. 111ages.the dark Kline N.H. 276

(1971); (D.C.O’Connor, 104,v. 111A.2d Clarke 435248 F.2d
1970); Harkrider, Landlord,aCir. Tort Mich.26Liability of

(1928).260,L. Rev. Due to the favoritism261 untoward
landlords, “theof the it been thatjustlylaw for has stated

LawTheand Phillips,law in this area is a scandal.” Quinn
Past withA Critical theLandlord-Tenant: Evaluationof of

(1969).Future, “Forthe 38 Ford. L. Rev.Guidelines 225for
to hardenedpersistently piercethe thedecades courts refused

in itspreserved relationshipwax thethat landlord-tenant
(1971).Note, 1153,agrarian 59 1163 Butstate.” Geo. L.J.

legislatures beginningand alike are to reevaluate thecourts
rigid lightin of current needsrules of landlord-tenant law

v.of Burnsprinciplesand law from related See Klineareas.
(1969);Breeden, 426,Lemlev. 51 Hawaii 470462 P.2dsupra;

(D.C.Kline v. 1500 MassachusettsAve. 439 477F.2dApt. Corp.,
1970); Powell, 220,Cir. R. 174-75para.Real atProperty2
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(rev.ed. 1971); 365;1970/71 Annual of American LawSurvey
Note, U. Pa. L. Rev. (1972).121 378 dissatisfaction“Justifiable

thewith rule” of landlord tort F.(2 andimmunity Harper
F. 1510)at its reevaluation in aJames, casesupra compels

rule,wesuch as this where are either to theasked apply
and hold the alandlord harmless for foreseeable death result-

from an act of or to one of thebroadening negligence,
and hence andan artificialexisting exceptions perpetuate

Note,rule. to TortSee Lessor’sDuty Repair: Liabilityillogical
Premises,toPersons theon Harv. L. Rev. 669 (1949).62Injured

One court at an date thatearly ordinaryrecognized princi­
of tort to as otherto landlordsples liability per­ought apply

“The of asons. the of landlordliabilityground upon part
hewhen demises hasdangerous property nothing special

to do with the of and It therelation landlord tenant. is ordi­
misfeasance,ofcase for which runsnary liability personal

all the relations of individuals to Wilcoxeach other.”through
Hines,v. 538, 548-49, 297,100 Tenn. 46 S.W. 299 (1898).

courts, however,Most while from an daterecognizing early
that “the law is strict in the landlordunusually exempting

v.(Bowe 380,from 135 386 (1883)),Mass.liability” Hunking,
thefrom of the rule othersought refuge rigors by straining

Prater,such deceit v.as 95 Ariz.legal principles (Cummings
20, 1, 27,n. Note,123 386 P.2d n.29 Landlord(1963); and
Tenant: Lease,at the Time the 35 Ind.ExistingDefects of L.J.
361 (1960)) and out thetoby carving exceptions general

F.rule of 2 F. at 1510.and James, supranonliability. Harper
Thus, be ina landlord now conceded to liableis generally

con­tort for from anddefectiveinjuries dangerousresulting
ditions in the if to a(1)the is attributableinjurypremises

the landlord buthidden in of which thedanger premises
use,aware,not the tenant (2)is leased for publicpremises

control,(3) under the such asretained landlord’spremises
common (4)or bystairways, repairedpremises negligently

Powell,the landlord. R.See 2 Realgenerally Property para.
Prosser,ed.(rev. W.1971); §63234 Torts ed.(4th 1971);

Restatement of(Second) §§Torts (1965).358-62
is to be whereAs to a rule ofexpected exceptions law
the of theform basis in thisliability, actiononly parties con-

at trial and oncentrated on whether of theappeal any excep-
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tions whether the landlord or the tenantparticularlyapplied,
1had control of the H. §Realstairway. Tiffany, Property

109 ed. The(3d 1939). determination of the ofquestion
which had control of the defective of theparty part premises

the has been consideredinjurycausing generally dispositive
Fiandaca,of the v.landlord’s Black 98 N.H.liability. E.g.,

33, Bank,v.93 663 Flanders New Sav.(1953);A.2d Hampshire
285,90 (1939).N.H. 7 This a modifica-A.2d 233 was logical

tion to the rule of a landlordsincenonliability ordinarily
can be to maintain the andpropertyreasonably expected

in common and other areasareasinjuriesguard against only
landlord,Aunder his control. for cannotexample, fairly

be held in most for aninstances injuryresponsible arising
out of the maintenance of thetenant’s leasednegligent pre-

FeavittCo., 167,v. 90 (1939).mises. N.H. 5 A.2d 667Manning
But the control test is insufficient since it a facilesubstitutes
and conclusive for a consideration of whethertest reasoned
due care was exercised under all the See Clarkcircumstances.

O’Connor, 104,v. 435 111-13F.2d Cir.(D.C. 1970).
There was evidence from which the could find thatjury

the landlord or constructed anegligently designed stairway
which was or that she faileddangerously steep negligently
to or warn the deceased of theremedy adequately danger.
A ofrule law would not in suchproper preclude recovery
a case a a hazardinjuredby person foreseeably by dangerous

because the stairs one ofserviced insteadsolely apartment
two. But that ifwould be the the control wereresult test

case,to not “commonthis since this was aapplied stairway”
or under the control.otherwise landlord’s See generally
Annot., 468 While we could strain this(1952).26 A.L.R.2d

to the and find control in the landlord v.test limits (Gibson
401,108 Conn. 143 A. 635 as(1928)),Hoppman, plaintiff

we theare not inclined to so fiction sincesuggests, expand
“it no of the law ofwe that isagree part general negligence

exonerate the condition at-to a defendant becausesimply
to his controltributable his hasnegligence passed beyond

F.before it causes . . .” F. and Law2 James,injury. Harper
27.16,§ 1968).of Torts at 1509 see id. at(1956); 207 (Supp.

The of of tortthe rule landlord immunityanomaly general
the theand of the standard such asinflexibility exceptions,
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demonstrated this case.control is bypointedlyexception,
condition of theA child killed ais premises.dangerousby

dothat couldand wifeBoth husband tenants theytestify
thedid not ownthe defect becauseto theynothing remedy

the landlordthe defect. Buthave to alterhouse nor authority
werebecause the stairsthat not be liableclaims she should

areof contentionsnot under her control. Both these premised
beother shouldthe that theon responsible.theory party

with neither landlordwould leave usthe orthodoxSo analysis
on theconditionsfor pre­nor tenant responsible dangerous

intolerable,andbe both par­wouldmises. This illogical
reasonthen would haveneithersince any legalpartyticularly

towithmeasurestake respectto or precautionaryremedy
fact, rule“control”the traditionalInconditions.dangerous

from aa landlord dangerousremedyingactually discourages
control.hisofbe evidencecondition since his mayrepairs

356,Co., A. (1933);86 N.H. 169 3Hunkins v. AmoskeagMfg.
Bank, 285, A.2d90 N.H.v. New Sav.seeFlanders 7Hampshire

thatdoubt ordinarilycan there be serious(1939).233 Nor
conditions,the tolandlord best ableis dangerousremedy

Seealteration iswhere a substantial required.particularly
Note,Burns, 87, (1971);v. 111Kline N.H. A.2d 248276

62 Harv. L. Rev. 669 (1949).
Inc., 342,v. Kent 109 N.H.In 252 A.2dMcCray,Wiggin

418 an from a defective door(1969), which involved injury
center, we the controlin a considered questionshopping

Inbut the in terms.ordinaryanalyzed problem negligence
fact, relevant to the determinationthe of control isissue

it on the of whatof bearsinsofar asliability only question
believedthe landlord and tenant should have inreasonably

to the of for thedivisionregard responsibility maintaining
Thein a condition. claim insafe basic this casepremises

involves the or construction of the theonly design steps;
issue,maintenance of the notstairs was inseriously except

evi-the of since thelackconcerning precautions,perhaps
free ofdence clear that the was and debris.was stairway dry

The have centered theshould unreasonablenessuponinquiry
ofof the and the unreasonablenessof the failingstepspitch

to reduce the of falls.to take measuresprecautionary danger
in deter-involvedthe questionsSimilarly, truly pertinent
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the inloss thiswho forshould bear responsibilitymining
whether the accidentwere ofclouded thecase questionby

Clarkcaused defect or secretwas a hidden E.g.,danger.by
446, 83 A. 1090 The merev. N.H. fact(1912).76Sharpe,

obvious,a and was thethat condition asis steepnessopen
case, it fromof in notthe this does preclude beingsteps

and defendants are notunreasonably dangerous,
“held for aliable orinfrequently creating maintaining per­

areobvious which aware.”offectly plaintiffs fullydanger
1493; v.F. and F. at Williamson2 James,Harper supra Derry

Co., 216, floor);Elec. 89 N.H. 196 A. (1938)265 (slippery
Prater, 20,v. (1963).95 Ariz. 386 Addition­P.2dCummings 27

while the of the haveally, qualitydangerous steps might
adult,been obvious to an the and risk woulddanger very

be ato child as thesuch deceased.likely imperceptible young
See v. 113 187,Dorais N.H. 304 A.2d 369 (1973).Paquin,
The ofobviousness the risk is relevant to the basicprimarily

Wil­of a Seeissue plaintiff’s contributory negligence.
Here,v.liamson Elec. Co. trialthe courtDerry supra. prop­

withdrew the of theissueerly ofcontributory negligence
the deceased from the because of the child’s veryjury young

See v.Doraisage. Paquin supra.
on therelianceFinally, plaintiff’s negligent repairs excep-

Co.,tion to the v.rule of (Hunkinsnonliability Amoskeag Mfg.
356,86 N.H. 169 A. to(1933))3 would us broadenrequire

the to theinclude construction ofexception negligent
to the We that this wouldimprovements premises. recognize

(see Bohlen, Tenant,be no in Landlord andgreat leap logic
633,35 Harv. L. Rev. 648 (1922)), but we think it more

realistic instead to consider the ofrule non-reversing general
(Note, Rev.62 Harv. L. 669liability (1949)) since “[t]he excep-

have ...tions a of whichproduced twisting legal concepts
atId. 676. Andseems undesirable.” “it to us thatappears

to search for and in a doctrine .. .gaps exceptions legal
which exists ofbecause the ofsomnolence the commononly

andlaw the courts is to further fictionsperpetuate judicial
when alternatives exist.... The law ofpreferable land-
lord-tenant relations cannot be to shatter whenso frail as
confronted with urban and a frankmodern realities appraisal

Breeden, 426,of the Lemle v. 51 Hawaiiissues.”underlying
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(1969)435-36, 470, implied(establishing475 an462 P.2d
leases).warranty emphasisThehabitability dwellingof in

nonliability,on control other to the rule ofexceptionsand
jury’sunduly complicatedboth at on theappeal,trial and

task and diverted and attention from the central issueeffort
of the ofunreasonableness the risk.

In years, liability affordingrecent immunities from tort
“special protection typesin beenrelationshipssome of have
steadily way” jurisdictions.giving Harperin and other F.this 2

Hudson,1508;F.and v. Townat seeJames, supra Hurley of
(1972)365, immunityN.H. (sovereign112 905296 A.2d tort

Smith, 314,Dean v.disapproved); N.H. 410106 A.2d211
(1965) (1966)Briere, 432,v.and Briere N.H.107 588224 A.2d

abolished); Co.,(parental immunity v.tort Public Serv.Derby
(1955) (real53,100 N.H. 119 A.2d 335 estate vendor’s

immunity ordinarydiscarded and negligence principles
(1973));Annot., 1027,applied) (see 48 A.L.R.3d 1039 Welch

(1939)337,v. Memorial 90 9Frisbie N.H. 761A.2dHosp.,
(charitable Gilman,v.immunity adopted);tort not Gilman

(husband’s(1915)4, immunity78 N.H. 95 A. 657 fromtort
act).wife “Con-bydeclared abolished married woman’s

community dic-safetyof human within an urbansiderations
immunity, primarilytate that the relative which islandowner’s

insupported by agrarian past,of the be modifiedvalues
negligence liability.”of of Recentprinciplesfavor landowner

Development, Common-LawEntrant ClassesAbrogation ofof
623,Licensee, Invitee, Vand. L. Rev. 640and 25Trespasser,

(1972). rightly, though“In modern the havetimes immunities
view thatgradually, waybeen giving overridingto the social

landowners,where foreseeabilitythere is of harmsubstantial
well society,as as other sub-members of should begenerally

jected v.to a duty of care to avoid it.”reasonable Taylor
313,Auth., 454, 463,New A.2dJersey 22 126Highway N.J.

(1956).317 We think that now the time for the landlord’sis
limited immunity historytort the booksrelegatedto be to
where it properlymore belongs.

inexorablyThis from oursprings naturallyconclusion and
Burns, 87,recent 111decision in Kline v. N.H. 276 A.2d

(1971).248 Kline whichapartmentwas an rental claim suit in
the tenant Fol-premisesclaimed that the were uninhabitable.
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we moder-of othera small jurisdictions,lowing vanguard
nized the landlord-tenant contractual relationship by holding

in anthat there is an of habitabilityimplied warranty apart-
deci-to ourment lease transaction. As a necessary predicate

sion, “that obnoxiouswe from landlord-tenant lawdiscarded
Perssion, 590,cliche, 14caveat v. Wis. 2dPineslegal emptor.”

409,596, we111 413 In so discarded(1961).N.W.2d doing,
for thethe and landlord’sfoundation justificationvery legal

in to tenant or thirdtort for theimmunity injuries persons.
Andler, 564,v. A.See Marston 80 N.H. Clark(1923);122 329

Hines,v.446, WilcoxA. 1090 (1912);v. 8376 N.H.Sharpe,
Comment,538, 45 N.Y.U.L.(1898);100 Tenn. 46 S.W. 297

943, Notes, Harv. L. Rev. 669(1970); (1949);Rev. 951 n.54 62
(1960).35 Ind. 361 of the sale con-discardingL.J. “Judicial

hence,[and, of caveat would leave the courtsemptor]cept
law;recourse to of thewith an establishedeasy principles

thewould fall withinlessor propositiongeneral underlying
heof tort law that who owns or is in aareas positionmany

theto control or is for or hasresponsible things persons
And theto their others.duty prevent harming large body

inwhich have other fieldsof developednegligence principles
Note, 669,Harv. L. Rev. 678-bound 62would this duty.”

(1949).79
so,To the Kline v. Burns do weextent that did not today

discard the rule of and the doctrine of land­“caveat lessee”
Welord in tort to which it birth. thusnonliability gave

to Hence­date the other half of landlord-tenant law.bring up
forth, landlords other mustas exercise reasonablepersons
care not to toothers an unreasonable ofrisk harm.subject

Simons, Hines,54 N.H.Scott v. (1874);426 v. 100 Tenn.Wilcox
538, 46 S.W. Prater, 95(1898);297 see v. Ariz.Cummings
20, 386 (1963);P.2d 27 Presson v. Mountain States Properties,
Inc., 176, Harkrider,18 Ariz. 501 17 (1972);P.2d TortApp.

Landlord,a Mich. L. Rev. A(1928).26 landlordLiability 260of
must act as a reasonable under all of the circumstancesperson

others, thethe likelihood of toinjury probableincluding
of and the of orseriousness such burdeninjuries, reducing

Porietis, 463,v.the See N.H.risk. 107 225Quintavoiding
Gordon, 198,v. 86 N.H. 165 A.715(1966);179A.2d Flynn

Restaurant, Inc., 97, 100v. 469Smith F.2d(1933); Arbaugh’s
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(2d(D.C. 1972); O’Brien, 611,v. 111 F.2d 612Cir. Conway
1940) Note,(L. L.J.).Hand, U. Pa.SeeCir. 121generally

(1972). responsibilityofRev. We basic principle378 think this
ofthe principlesexpressesfor “bestfor landlords as others
isjustice upon which our law of tortsand reasonableness

59,53, 193v. 105 N.H.Dowdfounded.” Portsmouth Hosp.,
(1963) (on788, con-questionsThe ofrehearing).A.2d 792

trol, use,common which form-publichidden defects and or
erly prerequisitehad to be a to even consider-established as

landlord,ing negligence onlywill now be relevantthe of a
they theinasmuch on the tort issues asas bear basic such

offoreseeability particularand of the riskunreasonableness
(D.C.O’Connor, 104,v.harm. 435 111-13 Cir.Clark F.2dCf.

1970). Supreme recentlyThe CourtMassachusetts Judicial
abolishingmade in afollowing pertinentthe remarks case
occupiersthe byin the of care owed landdistinction standards

action,legislativeto and “In the oflicensees invitees: absence
we believe in all the circumstances’that this ‘reasonable care

way anprovidewill to achievestandard the most effective
toinjury which conformsof the of humanallocation costs

Ellard,v.community N.E.2dpresent values.” 297Mounsey
1973).(Mass.43, 52

stabilitycourt andabiding respect precedentThe forof this
forof needtheby appreciationin the anlaw is balanced
tothat failedresponsible change in rules havegrowth and

juridicaldevelopments in social andkeep with modernpace
immunity parentthe aWhen we tort ofthought. abolished

inequitable excep­child,from andby his another artificialsuit
followingliability,we madegeneraltion to of tort thethe rules
“If afterequallywhich to thispertinentobservation case:is

judicialthorough priorexamination a decision mani­seems
life,festly out of accord with modern of itconditions should

L. Rev.controlling precedent.be 37 Harv.not followed as a
409, thisupon whichFinding supportable414. no rationale

liabilityordinaryto ofcreated the rulesjudicially exception
thatjustice dictatesand reasoncan be demandspredicated,

inprevious holding a situa­a be made from the suchchange
410, 413Smith, 314, 318,tion.” Dean v. N.H. A.2d106 211

320,Estate,(1965); 448re A.2dIn Frolich N.H. 295see 112
(1972).
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willOur shift the focus of fordecision primary inquiry
hadand from the traditional of “Whojudge jury question

landlord, anda of whether thecontrol?” to determination
the due care under all the circum-exercisedinjured party,
stances. even more thePerhaps significantly, negli-ordinary

standard should insure that a landlord will takegence help
whatever are under the cir-necessaryprecautions reasonably

to reducecumstances the likelihood of from defectsinjuries
in his “It is that the willlandlord whoproperty. appropriate
retain of the andownership premises any permanent

should the of tobear costimprovements repairs necessary
92,Burns, 87,111v. N.H.make the .safe . . ."Klinepremises

248,A.276 2d (1971).251
the trial to thecourt’s instructions theinAlthough jury

instant werecase cast to the traditionalaccording exceptions
of control and hidden the set forthdanger, charge clearly
the ofelements which wereordinary negligence presented

the court as a to of onaby prerequisite finding liability
Thus,either issue. the could thefind that defendantjury
inwas the or construction of the stair­negligent design steep

or in to take measuresway failing adequate precautionary
to reduce the of We have therisk reviewedinjury. carefully

evidence,record and conclude thethat there is sufficient on
above,basis of the forth to theset verdictsupportprinciples

of the v.which had the benefit of a view. See Vezinajury
Co., 66,110 115 (1969);N.H. 260 A.2dAmoskeag Realty

Freeman, 272,v. 14105 N.H. Dowd(1964);198 A.2dManning
53,v. 105 193 788 (1963); BladosN.H. A.2dPortsmouth Hosp.,

Blados, 391,v. 151 Conn. 198 Both(1964).A.2d 213 plaintiff
and the wife tenant that the weretestified stairs too steep,
and the husband tenant wifetestified that his complained
to him of this fact. theWhile notdefendant landlord did

the could find that she knew that thistestify, jury stair­steep
was used the children for whomway frequently by young

her was the Indaughter-in-law regular, daily baby-sitter. any
event, the ofuse these children should havesteps by young
been the v.defendant. Saad 82anticipated by Papageorge,

294,N.H. 133 A. Freeman,see v.(1926);24 105Manning
272,N.H. 198 14 (1964).A.2d
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sustained, order istheandThe'verdict the isof jury

verdict.on theoverruled; judgmentExceptions

inDuncan, concurredGrimes, J.,did notJ., participate;
result; the concurred.the others
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