
440

Belknap
No. 6624

Shangri-La, Inc.

v.

HampshireNewState of

27, 1973August

Rudman,Warren B. attorney and CharlesA. Cleave-general,
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Tax Commission.

& K. orally)(FredericSanders forUpton, UptonUpton
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Grimes, questionsThis the taxappeal commission’sJ.
purposethat for the of thedetermination Business Profits

77-A)(RSA taxpayer’sch. the the ofgainTax on sale its
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business be ofshould on the basis itsproperty computed
federal income tax return less accumulated(cost deprecia-
tion) rather than the fair market value on the effective date

1,of the tax statute The1970).(January Shangri-taxpayer,
La, contends not that the did not intend toonly legislature

in valuetax before the effectiveappreciation occurring
tax,date of the but also that a intent to taxlegislative pre-

enactment violates the New con-appreciation Hampshire
stitution and the Constitution of the United States. The
case was submitted to the court on an state-superior agreed
ment of facts and all of law were transferredquestions

Keller,without ruling by C.J.
The is a Newtaxpayer corporationHampshire engaged

business,in a resort motel owned andformerly operated by
the two in-shareholders. The shareholderstaxpayer’s only

1954, §Int. inRev. Code of 351 1966undercorporated
so that the shareholders could their fixed assetsexchange
for stock without re-taxable Thisrecognizing exchangegain.

the to assume the shareholders’quired adjustedtaxpayer
1954,basis in the fixed §assets. of TheInt. Rev. Code 362.

shareholders’ basis is determinedadjusted primarily by
the shareholders’ cost in 1952 less accumulatedacquisition

1011, 1012,1954, §§See Int. Rev. Code of 1016.depreciation.
The entireconsummated a sale of the resorttaxpayer

28,1970,on $1,585,000.business for a ofApril purchase price
As a ofresult the of the shareholders’assumption adjusted
basis, the $727,036a offrom this saletaxpayer reported gain
in 1970its federal income tax return. The electedtaxpayer
the installment method of thesuch so thatreporting gain

receivedon thelong-term capital gain recognized payments
$298,520.in 1970 was This reflect-islong-term gaincapital

ed on 1970 return income”federal as “taxabletaxpayer’s
from which New determines its businessHampshire profits
tax. RSA 77-AT III (a).

all the in fixedincrease value of theSubstantially taxpayer’s
1970,1,assets accrued between effec-1952 and theJanuary

tive date of the business The 1970tax.profits purchaseApril
is therefore to fair markettheprice substantially equivalent

value of the onassets the effective date of the business profits
tax.
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business profits1970 Newa HampshirefiledThe taxpayer
determinetocommissiontaxthetoreturn andtax applied

for computingusedbasisthewhether77-A: 13under RSA
theof prop-valuemarketfairbe theshouldtaxbusiness gain

insteadtaxbusinessof the profitsdateeffectiveon theerty
in-federalforutilizedbasis1952of the assumed adjusted

deter-commissiontaxtheAftertax hearing,come purposes.
adjustedfederalthebybethat the computedmined gain

basis.
the State didThe notthat in-claims legislaturetaxpayer

ch. 77-A to to oftend RSA assetsappreciation capitalapply
accrued effective date of thethat to the statute. RSAprior

states,III Business Profits’ means: (a)...77-A:l ‘“Gross in
of which elects treatmentcase a as a smallthe corporation

Unitedunder the States Internal Rev-business corporation
amended, the amount(1954)Code as shown asenue ‘tax-

small businessincome’ on its United Statesable corporation
return;....” We thinktax this aincome language imports

reference theintent to federalbyincorporatelegislative
income.method of taxableincome tax determining

inwith this but that theThe part arguestaxpayer agrees
the transitionalrules arefederal basis changed by pro-

state, “I. The77-A which taxof RSA ch.visions imposed
earnedto business since... shall profitsgrossapply Jan-

1970,1, ch. I. Theadded.)1970.” Laws 5:2uary (Emphasis
to claim thaton the word “earned”relies only appre-taxpayer

1, 1970,after can bein value ofciation Januaryproperty
ch. 77-A.under RSAtaxed

income tax which federalch. 77-A is anSince RSA adopts
income, we refer tonet taxable businessto determinelaw

un-Under these an asset’sfederal tax principlesprinciples.
for income taxincomenot becomedoesrealized appreciation

a a salethe realizesuntil taxpayer profit throughpurposes
Macomber, 207,189,v.Eisner 252 U.S.other transaction.or

189,521, 529, 193 Unrealized(1920).40 S. Ct.L. Ed.64
taxablenever ais entityitself separatebyappreciation

“earned”income isNet taxable“earned”.can bethat
We think thehisrealizeswhen the legis-profit.taxpayeronly

con-in income taxto refer this“earned”lature intended
notrealization andevent ofto thetext profitincome-creating

event of unrealizedto the appreciation.nonincome-creating
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The couldthat thealternativelytaxpayer argues legislature
not have intended ch. 77-A to the law’sRSA federalapply
downward for Theadjustments preenactment depreciation.

of the termfederal income taxlegislature’s specific adoption
term,of “taxable income” this view.belies thisBy adopting

andincome definedthe levies a tax on as federallylegislature
usedto the basisfederalthereby adjustmentsincorporates

to See v.arrive this definition.at Katzenburg Comptroller of
189,Md. 465 Sul-(1971);263 v.282 A.2d PetersonTreasury,

livan, 520, Furthermore,Conn.163 49313 (1972).A.2d
federal basis rules an basis existent beforeapply adjusted
the dateeffective of a federal statute a ontaxcreating gain,
if the realizes his after the statute’s effectivetaxpayer gain
date. Co., 244,See v. Alliance L.Ins. U.S. 76286MacLaughlin

1083,Ed. S. Ct. 538 (1932);52 see State TaxationCoyne, of
Constitutional,Gains: Is Use the Federal BasisCapital 24of

National Tax (1971).521J.
The next that if ch.RSA 77-A taxestaxpayer argues

1, 1970,in value toappreciation occurring prior January
then the is a ontax of contraven-levy ownership property

the of forrule assessments estatesing proportionality upon
Const, II,under 5.N.H. art. The of thiscruxpt. argument

is that of fixedin value toassetsappreciation prior January
1, 1970, are to and be intoaccretions cannot convertedcapital
income “in the the ofenactmentbymaking” subsequent

77-A,RSA ch. and that after the of the tax canonly passage
“insuch accretions be considered income the making”.capital

This misconstrues what is taxed. In anargument being
tax,income the taxable event is the actual realization of gain

or from an asset the asset into orprofit by converting money
other Thisassets. realized or consideredis incomegain profit
to the in the the re­only yeartaxpayer taxpayer actually
ceives the Since RSA ch. 77-A not todoesprofit. purport
tax fixed unrealized it notassets’ needyearly appreciation,

characterize en­before and after theseparately appreciation
162, 171-72,Fullerton Co. v.actment date. Oil Cal.2 2dJohnson,

796,39 482,800 v.P.2d Norman 173 160(1934); Ga.Bradley,
Reeves,v.S.E.413 & Columbia Co.(1931); Trust 287Fidelity Ky.

522, 154 337 (1941).S.W.2d
The that ofcontends RSA ch. 77-A’s taxationtaxpayer
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1970,1, a retro­January constitutesappreciation prior to
Const, I,N.H. RSAspective by pt.law art. 23.prohibited

unrealizedgradual appreciationch. 77-A not ofdoes tax the
years to the en­gain priorit occurred in the statute’sas

of in­onlyactment. ch. levies on the realizationRSA 77-A
by con­actuallycome receivesyear taxpayer profitin the the

view,majority,The and we think better doesverting assets.
receipt ofthe finalnot income tax levied onconsider an

ormerely gainthe amount ofprofit retroactive becauseas
priorto towith reference a basisprofit realized is measured

Comm’n,v. Tax 251Bank Iowa StateNat’lenactment. City
(1960); v.603, 381 ComptrollerIowa 102 N.W.2d Katzenburg

(1971189, 282 A.2d 465 ); Kellems v.Brown,Md.263of Treasury,
(1972); Coyne,478, Taxa­see State53163 Conn. 313 A.2d

Constitutionalthe Federal BasisGains: Usetion IsCapital ofof
supra.

adjustmentsThe taxpayer argues that todownward basis
preenactmentfor increates a classification viola-depreciation

Const, II,tion of equalN.H. art. 5 apt. and denial of
protection taxpayerunder the fourteenth Theamendment.

adjustedalso the includeargues that use of federal tobasis
preenactment appreciation deprives the taxpayer prop-of
erty processwithout due law.of

We already Hampshirehave held that the New constitu­
of netfederal definitionsthe topermits legislaturetion use

540, 542,thetaxable income. 95 N.H.Justices,Opinion of
(1949);322,64 the 110323 N.H.A.2d Justices,Opinion of

(1970);117, 290,122, the262 A.2d 295 Justices,Opinion of
(1971).140,136, 821,111 TheN.H. 823 federal276 A.2d

constitutionality taxing gaincourts of com­upheldhave the
effec­puted adjusted before theby applying an basis existent

gain as taxablecharacterizingtive date of the statute such
Co., 244, L.Ins. U.S. 76 Ed.v. Alliance 286income. McLaughlin

Commissioner,(1932);1283, v. 440PicchioneCt. 53852 S.
(1st 1971). Supreme CourtCir. The United StatesF.2d 170

dismissed, ofsummarily want a substantialrecently for
equalandprocessduequestion, appeal raisinganfederal

sim­thatincome taxchallenges a Connecticutprotection to
netrules definebasis toilarly utilized federal income tax

1099, Ed.Brown, L. 2dU.S. 34v. 409taxable income. Kellems
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Conn.(1973)678, 163911S. Ct.93 appealdismissing from
(1972); Note,478, 53 see313 A.2d Summary Disposition of

Discre-LimitedCourt TheSupreme Appeals: Significance of
373,Precedent,tion B.U.L. Rev.and a Limited 52Theory of

(1972), theseUnderand therein.authorities cited416-20
infirmitycompelling precedents, we find constitutionalno

toadjustedin basisRSA ch. 77-A’sutilization of the federal
determine net taxable income.

Remanded.

All concurred.
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