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and lawfully hadlegitimately theretofore and consequently
notis an invasion of v.rights.vested Lund United Statessupra;

Line, v.Truck Inc. United States supra.Jenkins
doPlaintiffs not claim lack of notice of the hearing held

30, They however,on argue,1972. that it was insuf­June
ficient to them that theapprise was to considercommission

By Maythe nature and of theextent certificate. letter dated
2, 1972, the hadcommission advised Milne that a staff inves­
tigation revealed that H. & Transpor­neither Gilman nor H.

transportedtation had ever residual fuel oils either before
1,“grandfather” 1966,or after the date of December or

since, anyor had equipment purpose.for that “Under these
we pointcircumstances to out anywish that oftransfer this

fairness,permit require,will in the interest of a andfurther
more accurate of itsdescription terms and conditions.” We

plaintiffshold that had actual knowledge that the issue was
beto prejudicedconsidered and were anynot in manner.

Inc., (Md. 1973).Assemblies,v. 306 A.2dMcLay 524Maryland
We plaintiffsfurther hold havethat failed to show that the

thepetition by clearlydismissal of their commission was
Ouellette,againstunreasonable or the Carriers v.lawHousehold

(1966);199, State,107 N.H. Vautier699 v.219 A.2d 112
(1972).193,N.H. 291 612A.2d

dismissed.Appeal

All concurred.
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and A.Robert Shaw Lowther Lowther(Mr. orally)Joseph
for the plaintiff.

Soule (& Mr. F.Leslie Lewis Soule thefor defendant.orally)

Kenison, The issue in this case is whetherprincipalC.J.
the trial court the motion fordefendant’sproperly granted
nonsuit in an action to recover for the con­damages alleged
version the defendant bank retention of certainitsby by

certificates to the Thestock standardbelonging plaintiff.
of review is whether the evidence and reasonableall infer­

therefrom,ences construed most to thefavorably plaintiff,
would a to find in her Scott v.favor.permit jury BradyJ.J.

Sons, Inc., 65, 67, 108,& 113 N.H. 109 (1973);302 A.2d
Dubreuil, 519, 520,v. 338,Dubreuil 107 N.H. A.2d 339229

(1967).
20,The basic facts are in aboutnot On ordispute. June

1969, a house was to the her husbandconveyed byplaintiff
a when business insecure.his wasduring period financially

The salewas to a andconveyance subject purchase agreement,
husband,both the and to theher sellsigned by plaintiff

1969,26,tohouse a third in of On1969.party July June
the her a noteand husband executedplaintiff 90-dayjointly
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ofto bank for thefor the defendant assisting$5000 purpose
collateral,the in his ashusband business. They deposited,

stocks, weremost of whichof various commoncertificates
the with her hus-owned but some heldby plaintiff, jointly

1969,18, draftband. On the received aFriday, July plaintiff
in ofher theto both and her husband amountpayable

Onfor the of the house. the samesale$5442approximately
onname of her husband the backafter theday, endorsing

authorization,of the draft without the endorsedhis plaintiff
name, went bankher own to an official the defendantof

thefor ofand tendered the draft the purpose discharging
thedraft in the belief thatnote. The official theaccepted
theindicated thatendorsement was andhusband’s proper

be innote thewould pay-discharged despite prematurity
of thatof draft in excessment. the amount the wasSince

note, were made thefordue on the dispositionarrangements
certificatesthat the stockof the Theexcess. parties agreed

wasitbecauseon thewould be returned Mondayfollowing
thevault overthem in the bankdeemed to leaveprudent

18 learnedweekend. Later on the husbandJuly plaintiff’s
inofficialcalled theof the endorsement andunauthorized

bank, Onnot the draft.the that he had endorsedstating
draftthe bank delivered thethe defendantMondayfollowing

husband,her whothe endorsement tocontaining plaintiff’s
the his owninstrument for purposes.apparently negotiated

hadthat itThe defendant bank then informed the plaintiff
andthe draft of the debtrefused to in the dischargeaccept

collateral.continued to hold the certificatesstock as.
her husband failed notethe and to theAfter payplaintiff

due, bankthe defendantit becamewhen brought separate
them. The sued the defend-the noteon plaintiffactions against

she,action, that ownerin the asant bank claimingpresent
home, to theentitled draftwasof her exclusively representing

The turnthe sale. bank in a thirdofthe broughtproceeds
the The fourhusband. actionsaction plaintiff’sagainst,party

After theand triedwere consolidated jury. presentationby
evidence, court the defend-the trialthe grantedof plaintiff’s

aaction and motionin theformotion nonsuitant’s present
in thirdverdict the husband thefor directed plaintiff’sby
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note,Theaction. husband admitted on theparty liability
and the court a verdict in favor of the bank.trial directed
The herfound for the in the actionjury againstplaintiff

note,on the thus her of Theresponsibility.relieving plaintiff’s
to the of the wasmotion for nonsuitexception granting

reserved and transferred Mullavey,by J.
Conversion anis intentional con-exercise of dominion or

trol over a chattel which so withinterferes theseriously right
of another to control it that the actor bemay justly required
to the other the offull value the chattel.pay Restatement

§(Second) of 1Torts 222A(1) (1965); F. & F.Harper James,
The §Law of (1956);Torts 10 see2.8-. & Atlantic Ship-Pacific

Schier, 551, 553,v. 109 351,N.H.pers A.2d 353 (1969).258
The crucial of thethis case is whether transferbank’squestion
of the draft to the husband so withwas inconsistent the plain-
tiff’s thein instrument toas be actionable. Inrights resolving

consider, factors,wethis other the extentquestion, among
control,and of theduration of dominion andactor’s exercise

his intent to assert a fact within inconsistent the other’sright
control,of and (Second)faith.his Restatementright good

of Prosser,§Torts 222A(2) and Comment d W.(1965);
(4th 1971).Torts 81 & ed.n.86

theThe the the bank fortransferred draft toplaintiff
thusof the note andpurpose outstandingdischarging

be­her collateral. When itofregaining possession
came that the husband had not authorizedapparent

draft,his on the bankendorsement the correctly
viewed the theinstrument as defective onbeing

RSAof which that(1)382-A:3-404 statesauthority “[a]ny
unauthorized ofis as thatsignature wholly inoperative
the whose name heis it....”unless ratifiesperson signed
and RSA 382-A:3-116 which states that instrument“[a]n

to the order of two or more . ....payable (b)­persons
be or ofenforced allmay negotiated, discharged only by

ofthem”. Because the re­itplaintiff’s misrepresentation,
scinded its of the draft in of notetheacceptance discharge
and retained the ascollateral security.

the contends that she wasAlthough plaintiff exclusively
entitled draft,to the both the her wereand husbandplaintiff
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The Restatementface of the instrument.on thepayeesnamed
(1965)§ “[a] bailee,(Second) thatstatesTorts 234of

of adeliveryan unauthorizedor who makesservantagent,
bailor,for tosubject liability conversion hisis tochattel

en-to who ishe delivers oneor master unlessprincipal,
of Hett v.to the chattel.” Seepossessiontitled immediate

(1897);139,Railroad, 44 A. 91069 N.H.& MaineBoston
(1881); Prosser, 88Watson, W. Tortsv. 61 N.H. 136Gove

(4th 1971); (1926).Annot., 149, 157ed. 43 A.L.R.& n.57
ofequivalentin to that a baileepositionThe bank was a

it havewas confronted with a situation where couldand
to the or her hus-plaintiffthe check eithertransferred

that its decision to the instru-sayband. We cannot transfer
to wasment the husband actionable.

as collateralof the securitiesThe retentiondefendant’s
onplaintiffin of thethe verdict favorproper priorwas to

madebeenthe note. haveWe the securitiesunderstand that
isplaintiff and the orderavailable to the

overruled.exceptionPlaintiff’s

All concurred.


