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Hillsborough
No. 6572

PerryHampshire Georgev. F.State of New

28, 1973September

Rudman,B.Warren and V.Robertattorney general, John-
II,son assistant for(Mr.attorney general orally),Johnson

the State.

Devine, Millimet, & Branch M.Stahl and McDonoughJoseph
III (Mr. for the defendant.McDonough orally)

Grimes, Defendant from the denial of hisappealedJ.
motion to dismiss a criminal him withcomplaint charging

underofficial malfeasance RSA 69:9 for his ballotalleged
box while a ward moderator at a Man-stuffing activity
chester municipal primary.

defendant,The 4 moderatorserved as wardPerry,George
5,thefor heldManchester on Octoberprimarymunicipal

1971. The at 6 a.m. and thepolls opened voting proceeded
a.m.,without incident until about 11:30 when a Manchester

whichwitnessed certainpoliceman allegedly irregularities
included 4defendant’s a ward selectman inaiding placing

ballots in the ballot box. The PoliceManchesterillegal Depart-
checklists,ment closed the confiscated the ballot box andpolls,

and newsubstituted a ballot box and Thechecklists. voting
untilresumed 3 when the the newconfiscatedp.m., police

ballot box and techni-checklists. the were notAlthough polls
closed, no further occurred and there neitherwascally voting

a ballot count nor a vote declared to the termspursuant
of the Astatute. new election for wardapplicable primary

7,4 held twowas later on October 1971.days Thursday,
18, 1971,On November the Manchester arrestedpolice
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defendant him under two onecomplaints, allegingcharging
official a officer a ormisconduct by primarypublic during
election under and another officialRSA mal-59:124 alleging
feasance of a moderator under RSA 69:9. The Manchester
District Court found defendant not of the RSA 59:124guilty

found him of thebut RSA 69:9complaint, guilty complaint.
The defendant the verdict toseasonably appealed guilty

Court,the where defendantCounty SuperiorHillsborough
a 69:9 onfiled motion to dismiss the RSA thecomplaint

the either failed to to thethat statutegrounds apply voting
1971,5,took or tothat on failedOctober prohibitplace

the The court deniedconduct trialin the complaint.charged
of lawAllthese motions and defendant questionsexcepted.

transferredandraised of were reservedrecordby exceptions
Batchelder,by J.

theThe “did commitdefendantthatcomplaint alleges
69:9 .. .to RSAof.. . Official Malfeasanceoffense contrary

did aid... amoderator. ..in that the defendant abeing
to total number of... to add votes theselectman fraudulently

Elec-.. .votes at the Manchester Primarycastlegal Municipal
.. ..”into the ballot boxtion ballotsby illegalplacing

The if69:9 aof RSApertinent penaltyprovidesportion
. .. em-moderator... at shall“any any meeting fraudulently

orbezzle from the of cast addvote number votesany legal
thereto; ... the statevote or shall declareany fraudulently

or atelectionin the any primaryof the vote any officer,of
added.)(Emphasis

69:9 toconstrues RSA conductThe defendant proscribe
the electionor “in ofat officer”either anymeeting”“any

construction, conductUnder this“at the “ator primary”.
ofincluded as conduct atnot meet-is “anypartany primary”

that his ballotthus contendsDefendant alleged stuffinging”.
in townat but not atvotesis meetings,activity prohibited

thesince RSAelections activityonly byproscribedprimary
the declaration of the vote.at concerns69:9 primaries

defendant and the StateBoth the extensively probed legis-
to their on whetherlative respective positionshistory support

Weatincludes activity performed primaries.“any meeting”
to from the contradic-not find a clear answer thisdo question

tothe numerousderived from amendmentsinferencestory
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See R.S. C.S.(1842);the of RSA 69:9. 25:22 26:23origins
1954:1;1857, G.L. 36:9(1867);G.S. 33:10Laws(1853);

P.L. 33:9 R.L. 41:9(1926); (1942).P.S. 39:9(1878); (1891);
theto the use of wordWe direct our attention “meeting”

matter ofwith the samein other statutes subjectdealing
Manchester, 492, 495,v. 84 N.H. 152O’Brienward elections.

Inc., 259,Ill720, v. Peter Salvucci N.H.State(1930);A. 722
262, 164, andThe statutes on cities(1971).A.2d 166281

wardand local elections takereveal that bothwards general
. . . .”at the for the election RSAof inhabitantsplace “meetings

44:7 see RSA 44:11. thatadded); This manifests(emphasis
the term ofthe local offi-includes activity“meeting” electing
cials. The of theelections includescityconducting conducting

Herman,of v.See Brennan 109 N.H.municipal primaries.
541, 543, 407, We(1969).257 A.2d 408 therefore hold that
the of 69:9 theRSAlanguage “any meeting” encompasses

at a wardactivities occurring primary.
The enacted ch. 69RSA “to insure thelegislature purity

v. 94of elections”. Chronicle &c. Pub. Co. Attorney-General,
148, 150, 478,N.H. 48 A.2d 480 Our(1946). interpretation

of in 69:9RSA “best withharmonizes the context“meeting”
and the Hackettand of theobjectsapparent policy legislation."

Gale, 90, 92, 451,v. 104 N.H. 453 State(1962);179 A.2d
394, 395-96, 830,Harris,ex rel. Fortin v. 109 N.H. 253 A.2d

831 (1969).
The defendant claims that RSA “add vote”69:9’s any pro-

hibition the ballot-vote tabulation after close ofregulates only
Since occurred thedefendant’s additionsing. alleged during

and the closed to tohisballoting polls prior opportunity
ballots,count the defendant that RSA 69:9maintains does

view,not to Inhis conduct. of defendantthisapply support
. ..refers to RSA 69:8 which “If shallany person,proscribes

in more than one ... .” Defend-added.)votegive (Emphasis
ant that RSA 69:8 to the conduct ofsince anyargues applies

box,who an thevote in the ballotperson put illegal interpreta-
tion of RSA 69:9 to moderatorthe same aactivity byproscribe

bewould that the otherredundant. Defendant furtherargues
of RSA 69:9 election offi-prohibitprovisions tampering by

tabulation, ballotcials and that ballot unlike corres-stuffing,
with to election officials.availableponds activity uniquely
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interpretationWe RSA 69:9disagree althoughwith this for
officials, wespeaks uniqueto of election think “addoffenses

uniqueto electionany opportun-vote thereto” refers officials’
before, after,ity duringto ballot either or ballot-stuff boxes

RSA 69:9 viewing. provisions supportThe other of this
countlanguagein that use the “receive andprovisionsthese

added) activitywhen theany legal (emphasis prohibitedvote”
Furthermore,to RSA 69:8 doesnarrowly refers tabulation.

provides69:9not make RSA 69:9 redundant because RSA
greater penaltiesfor when an election official ballotstuffs

We languagetherefore hold that RSA 69:9’s “addboxes.
any encompasses allegedvote thereto” the con-moderator’s

illegalduct of in the ballot box” no matter“placing ballots
alleged process.when the conduct occurred in the election

legislatureThe theprovisionsenacted certain of Manches-
1959,city specifically appliedter charter in whichLaws 420:2

ch. 59 to munici-penaltiesthe election law of RSA Manchester
legisla-that thepal primaries. The defendant contends since

69:9 to Manches-ture RSAspecifically appliedhas never
negativetheprimariester omission createsmunicipal this

applytodid not intendimplication legislaturethat the
the 69:9 to the Manchester municipalof RSApenalties

The the and liabilities ofprimaries. treatingstatutes duties
negative implication.ward moderators contradict defendant’s

byto vote”by appliesterms “addRSA 69:9 its own “anyany
added.) Anymeeting.” (Emphasisatmoderator” “any

toonlynotappliesquestion provisionover whether this
ofcityin theward moderatorstown but also tomoderators

with moder-which dealsby RSAManchester is settled 44:12
in “apartstateselections. RSA 44:12cityators in local

wards, whoof theelected in eachbemoderator... shall
towns,liabilities, inof those officerstheshall... be tosubject
other... and allelectionsconductingto .. .so far as relates

added.) thisGiven(Emphasiselections.”relatingmatters to
Man-mandate, toapplicablehold RSA 69:9westatutory

municipal primaries.chester

overruled; remanded.Exception

All concurred.


