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Law, 1490,in the 80 L. Rev.Criminal Harv.DeclaratoryRelief
(1967).1509, 1513

level,To dispositionfacilitate the trialof this case at the
counsel should note the of violation of thediscussion wilful

13, 14,election in Lavoie v.laws 106 N.H. 203 A.2dTufts,
(1964); 432,596, Sullivan, 429,v. 146597 State 101 A.2dN.H.

1, 461,452, 456,3-4 91(1958); Daniell v. 97 N.H. A.2dGregg,
(1952).463-64

Case remanded.

All concurred.
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McLane, Carleton, Greene M.(Mr.& BrownGraf, Stanley
Brown orally) for the plaintiff.

& R. Peter(Mr. orally) forStanley, Shapiro ShapiroTardif
the defendant.

trespass damagesPer curiam. an action in to recoverThis is
operationthe and ofresulting airport.from construction an

primary sufficiencyThe the of the supportissue is evidence to
$26,000 plaintiff by jury.the verdict awarded the the

v.This case concerns the same airfield involved in Rye
(1971).Ciborowski, 77,111 N.H. The276 A.2d 482 defendant

airfield which prop­Ciborowski owns the theabuts residential
plaintiff Rye.inerty allegedof Morris Plaintiff that defendant

intentionally trespassed land to createupon his a “clear zone”
over plaintiff’s damagesland. Plaintiff claimed for the conver­

trees, fence,plaintiff’ssion or of wiredestruction shrubs and
fouling feeding plaintiff’s pond, interrup­the of a stream the

plaintiff’s right pasturage,tion of of and the destruction of
land. Theplaintiff’s right way plaintiffof over defendant’s

damage enjoymentclaimed to the use and of entirealso his
unreasonablyby airplanelowpropertyresidential occasioned

overflights.
rightfound evidence a ofThe trial court insufficient of

jury,that element of to thepasturage damagesto submit
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The returnedthebut the on other jurycharged jury damages.
$26,000. Thethe ofverdict for the in amounta plaintiff
ofto the denial motiondefendant hisseasonably excepted

verdict, wason the that itto set the notaside only grounds
evidence,the but on theand unwarranted alsoexcessive by

the andthat the misunderstood both evidencejurygrounds
couldto “whatthe lawfullydamagesrelatingjudge’s charge

The alsobe awarded to the defendant seasonablyplaintiff”.
the denial of his motion “thatmoved and to court’sexcepted

the of theuntil datethe verdict.. . not bear interestshall
andreservedverdict.” The Court J.,(Griffith, by designation)

of law defendant’stransferred all raised by excep-questions
tions of record.

on Thethe defendantNew forcounsel appeal.appeared
the verdict onbrief the ofdefendant’s asideurges setting

andofthe basis others alleged confusing prejudicialamong
the differ-to the trialfactors atmosphere, includingrelating

view,ence the of the thein of the conductstatus parties,
estate,of and numerous other miscellaneoussize defendant’s

No onmatters. reason to the verdict thesedisturbappears
The to be decided is theissue excessive-grounds. remaining

254,Waisman, 253,94the verdict. Eastman v. N.H.ness of
151, Mills,51 v. 84(1947);152 Freeman N.H.A.2d Pacific

383, 385, 707,151 (1930).A. 708
Morris’ evidence shows that the defendantPlaintiff

a forneeded to create “clear zone” his airfieldCiborowski
Morris’ land in orderof toa obtainover plaintiffportion

Newfrom thesitecommercial approvalairport Hampshire
CiborowskiCommission. MorrisAeronautics approached

land. Onoffers to this attimes with least onebuyseveral
occasion, the whilewalked over Morris showedthey property

boundaries, Morris,treesCiborowski the andtransplanted by
land,in the none of whichof Morris’other Morrisrights

area withalso walked thisto sell. Morriswished Ciborowski’s
the ifand thatwas assured Ciborowskiattorneybyattorney

land, bewouldonto Morris’ Morrismoved sufficiently
this,relief. Even afterto seekforewarned Ciborow-injunctive

demandedand thatasked Morrisski sellfinallycontinually
Morris to askthe land. Thishim Ciborowski’sprompted again
offor notice Ciborowski’scounsel advance movement on
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land, foundwhereupon Morris thatMorris’ Ciborowski’s
Finallyfrom the case. on Novemberwithdrawingcounsel was

3,1967, parcelthepartcleared of he had continu-Ciborowski
trees,removingtried or shrubs andally buy, destroyingto

fences, brook,lines, andboundary fouling a withinterfering
ownership.ofother incidentsMorris’

onlyjury could find not theevidence theOn this usual
fordamages trespass,this butcompensatoryelements of also

committed deliber­trespassdefendant Ciborowski thisthat
wanton, malicious,ately involved isand that “the act or

compensatorytheallowing damagesoppressive”, thus to
Auto,v.Vratsenes N.H.aggravating“reflect the circumstances.”

(1972).71, 73, 66,Inc., 68N.H. 289112 A.2d Plaintiff’s
leveling,in the eitherthat Ciborowski con­evidence shows

400 to 600destroyed transplantedor of Morris’verted trees
land, $6,000.on the at toupvalued This evidence is compe­

damagea instead of the before-and-­tent as measure of value
land, on thevaluation either of conversionafter of the basis

§(Restatement (Second)bad ofby a faith converter Torts 927
(Tent. 19,(2) (a), 1973))at Draft No.212 orComment ƒ

transplantablethe of the value of theon basis trees after
§ (2),their severance Id.destroyed.or as 929 Comments ƒ

and at and footnoted therein.g 227 cases
ofPlaintiff introduced evidence the replacementalso cost

40$10,000 matureof for 30 to additional destroyedtrees also
on the land which cleared. Replacementwas cost is allowable

damagesa measure of ofas instead the ofvalue the land
where', here,harmbefore and after the as there is substantial

personalevidence of the owner’s residential and recreational
§ (1) (a), 225-26;of Annot.,use the land. Id. Comment b929 at

(1960);1335, 137069 seeA.L.R.2d v.Delay Company Carey,
(1940);44, Hahn91 13 v.N.H. 152A.2d 96 N.H.Hemenway,

(1950).214, 46372 A.2d
element of plaintiff’sAn additional claim damagesfor con-

the in thecerns reduction fair market thevalue of entire
property bycaused low overflightsMorris residential of

and off theplanes landing taking from aairstrip as result
partof creation of a clear zone overCiborowski’s a of the

land. The plaintiffMorris introduced evidence theof inter-
enjoymentference with the and ofuse his entire residential
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thatlowthe unreasonablecaused overflightsestate by
inof the clear zone Novemberthe creationsinceoccurred

willto thatthe time of trial. As1967 untilof overflightsup
15trial, there evidence toafter was sufficientoccur project

in accordance withmonth twooverflights per by airplanes
Ciborowski,court v.invariance thisthe Ryebyzoning upheld

com-77, entitled toPlaintiff isA. 482 (1971).111 N.H. 2d276
and over-futurefor those present,past,damagespensatory

the of a nuisance.on basis Troypermanent privateflights
Keene,83,R.R., v.(1851);Cheshire N.H. 102v. 23 Ferguson

222, (Second)111 605 (1971);N.H. A.2d Restatement279
19,§ No. see1973);§ 930 910 Draft(Tent.of and(1)Torts

Dobbs,Ciborowski, 79, 485; D.seev. at 276 atA.2dsupraRye
§ Annot.,of 5.4 10(1973);on the Law RemediesHandbook

669 The(1950). plaintiff introduced evidenceA.L.R.2d
witness that thisan by permanentdamagethrough expert

$10,000 on the diminution into basedamountednuisance
ofat the timevalue of the Morris estatefair marketthe

Keene,See Proulx v. N.H.of the 102trial because overflights.
427, nuis-(1960).455 When there is a158 A.2d permanent

the ofmeasureance an intentional damagesby wrongdoer,
in ofbe fair market value at the timethe diminutionmay

571, 572, 757,See Barker v. 78 N.H. 103trial. A.Company,
(1918).758

We are of it thatthe that was clearopinion sufficiently
the evidence in value of the entireof diminution property

to and didrelated to the diminution dueonly overflights
of andinclude the due to the the landnot clearingdamage

trees, Thein addition thereto.the removal of the but was
to themotion asidetrial denial of defendant’s setjudge’s
of fact which isverdict as excessive constituted a finding

331,v. 110 N.H.entitled to Falliere 266Filfalt,great weight.
213,843 v. 106 N.H.(1970); 208 A.2dA.2d Haney Burgin,

the(1965).448 We on the record before us thatcannot say
ortheverdict of“exceeds rational damagesany appraisal

Leu-Pierre, 406,N.H.v. 112is exorbitant” (Jacksonmanifestly
902,409, of904 view of the evidence(1972))296 inA.2d

rulemalice which the of a more liberalpermitted application
71,Auto, Inc., N.H.of Fratsenes v. 112 289N.H.damages.
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Parsons, 353,66 v. 111(1972);A.2d N.H. 284 A.2dLoneycf.
910 (1971).

verdict,After the trial court denied defendant’s motion
that the the ofinterest on verdict should run from date the
verdict theand not date of the writ. denial wasThis proper.

1972)RSA524:l-b that the ofstates in case(Supp. “pecuniary
... to ... otherfor fordamages any typedamage property,

of loss are . ...”for which interest shalldamages recognized,
be added thefrom of writ.date the

overruled.exceptionsDefendant’s

did not sit.J.,Griffith.
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