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credi-awhich causes reasonablea falseit creates appearance
theof obligor.”the worthtor to corporatemisapprehend

The441,Comment, (1967).468 foregoingOhio St.28 L.J.
the corporatefora formula disregardingreasonableappears

ambit.within itsnot fallbut doesthis caseentity

sustained;exceptionsDefendants’
individualjudgment defendants.for
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brief andattorney, bycountyN. specialPapademas,George
for theorally, plaintiff.

orally)(Mr.& Deachman and David S. Osman OsmanMurphy
for the defendant.

Kenison, Petition, County attorney,C. by the GraftonJ.
defendant,the Her-requesting superior court to remove the

Ash, vacancy,W. County,bert of aas sheriff Grafton declare
appoint performand a to the of thatcommissioner duties

authority petition allegesoffice under the of RSA 64:7-9. The
8, 1972, county attorneythat on or about theAugust issued

Canaan,policean order to the of toHampshirechief New
gamblinginform the officials of the Canaan Fair that the

money money, distinguishedof to win as from gambling of
nonmonetarymoney prizes, prohibitedbeto win would at

persons violatingthe fair and that those the order would
10, 1972,arrested;be had com-Augustthat on after the fair

menced, a of the fair called the defendantrepresentative
requested moneyand permission gamblingto conduct for

the defendantwagers; improperlythat authorized such
gambling, policethe chief to permit gamblingadvised unless

complaintsserious were received and him that theassured
matter be county attorney.would reviewed with the The
petition further alleges gambling typethat of con-this was
ducted at the fair in of the theviolation criminal laws of
State, and preventthat since the defendant bound towas

activity,such he should be removed from office for miscon-
countyduct thecountermanding attorney’sfor instructions.

trial,In advance of the madechargesdefendant denied the
and moved tothe court to the for failurepetitiondismiss
state a cause of action. reserved and transferredJ.,Loughlin,

ruling questionswithout of law related to the defendant’s
motion, together questionwith a motionraised on the court’s

justice courtsingle superiorof whether a of the court or the
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for removala had to hear aas jurisdiction petitionbody
under RSA 64:7.

The ofthe the superiorquestion concerning jurisdiction
RSA 64:7court can be of a matter.asdisposed preliminary

of be fromstates that officer a removedcounty may“[a]ny
Prioroffice the court official misconduct.”forby superior

1971, underto the definition of the courtterm superior
RSA 491:1 a shallcontained that “each [justice]provision
exercise the of the unless otherwisecourt provided”powers

1971,added). modified LawsThis was(emphasis language by
“each”,to456:7 read but theinstead of“justices” meaning

the thatof theis same. An of a statuteprovision example
does that “[i]notherwise whichis RSA 64:9 statesprovide

court,office,ofcase in thevacancyany superiorany county
aas shall toacting a commissionerbody, performappoint

the duties of the .. added).office ..” Accordingly,(emphasis
the natural construction of 64:7 allows aRSA justicesingle

removal,theof andcourt to forhear asuperior petition
we so hold. fact thattheThis conclusion is buttressed by

64:9,1913in the RSAtorevised thelegislature predecessor
court,which theincludereferred to the tomerely superior

a“as while the other statutesuntouchedphrase body” leaving
1913,to Seeremoval. Laws 130:2.relating

The issue in this is whethercase theprincipal defendant’s
inaction the ordercountermanding county attorney’s which

inresulted the ofallegedly forgambling money atmoney
the fair is misconduct within the of RSAcounty meaning

The64:7. word “misconduct” beenhas definedvariously by
courts, Concord,v. 242,the 247,108 N.H.Quinn 233 A.2d

106, 109 (1967), and seems to differ in content according
Id.;context which itto the in is used. Tortolano v. Council,Town

484, 486, 508,R.I. 165 see,91 509 (1960);A.2d Buntee.g.,
Boston,v. (Mass.278 N.E.2d 709 1972); State v.Mayor of

Fletchall, (Mo.412 S.W.2d 423 Ct. 1967). weSup. Although
not inhave cases to misconductprevious aattempted give

statute,definition under wethis have stan-precise suggested
the word bedards which mayby interpreted.

Concord, 242,In v. 108 N.H. 106Quinn 233 A.2d (1967),
we the removal of a from office the boardupheld mayor by
of aldermen under the charter the of (Lawsof Concordcity
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429:13)1957, a toattempt policefor to use officer executehis
and,ofpersonal against newspapera vendetta the editor a

on the the theattempt,failure of for his instruction to officer
a providedto file the charter variousreport.false Because

office, wegrounds removal in to misconduct infor addition
“a ofdistinguished petty power”between abuse and miscon­

reporttoduct and held that the file a falseinstruction
in that it theamounted to in-office ‘“constitutedmisconduct

done,beof which not to was withoutdoing an act ought
hinder,authority hamper render ineffec­tended to andand

authority.’”Id. atby dulytive constitutedlaw enforcement
Wheeler,v.247, Matter110 Sausbier(quoting233 atA.2d of

(1937)).897,251,246, 11 899 AndN.Y. in276 N.E.2d
(1973),Beaulieu, 69, 110v. 113 N.H. A.2d302Hillsborough
countyafindingswe the trial court in his thatsustained

tools,countyin the use ofpermittingactcommissioner’s
value inmates of a house of correc­materials of minimal and

didprivately-ownedtion for the renovation of house nota
the of RSA 64:7 andmeaningconstitute withinmisconduct

encompassdidimplied statutorythus that notmisconduct
minor acts of official malfeasance.

theThe that term “misconduct”thrust of these decisions is
requires greater wrongdoingin the 64:7 thancontext of RSA

Sheriffs,Anderson,ordinary See W. Const-misjudgment. 2
§736 (1941). sup-isinterpretationand Thisables Coroners

removal ofby statutory by which the aported the scheme
vacancy effectuated.county of the arefillingofficial and the

mayRSA 64:8 the courtsignificantIt to note underis that
pursuantaand appointdeclare an vacant commissioneroffice

“[i]f toor eitherany person appointedto 64:9 chosenRSA
county,to from theaccept, removesof such declinesoffices

insane, therewhen hazardor isresigns, or becomesdies manifest
added). Only category(emphasistothe the latterinterest”public

underto for misconduct RSAseem removalapplywould to
fromarising this scheme is thatimplication64:7. The clear

required remedybefore theimpropriety ismore than a minor
Inherent in standard isbe thisof removal will exercised.

operationthein efficientpublicview the interestthe that
an officialby removingnotbetter servedgovernment isof

every peccadillo.from office for
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standard,In view of wethis cannot that the defendant’ssay
actions amounted to misconduct within thealleged meaning

of the removal statute. The sheriff ais constitutional officer
Const, II, 71,under N.H. art. and with a common-is vestedpt.

the criminalin violation oflaw toduty apprehend persons
Sheriffs,Anderson,1 andW. Constableslaws of the State.

6,§§Coroners (1941);42-44 see RSA 104:6. The county
also a constitutional officer under the sameattorney, provi-

sion, ofis as a the seeregarded deputy attorney general,
Danais, 487, 490,v. 116,101 N.H. 147 A.2d 118Wyman

(1958), and has a to those who areduty prosecute persons
7:34;in Seeviolation of the law. RSA 7:6 and New Hampshire

Labelle, 184, 185,Bar v.Assn 109 N.H. (1968).246 A.2d 826
Since RSA 7:11 in thediscretionrecognizes prosecutorial

enforcement,and all lawattorney general subjects personnel
control, v.to his see Danais toit is reasonableWyman supra,

theconclude that as his has author-county attorney deputy
over the The true thesheriff. same is relation-ity concerning

between the and local in thatship county attorney police
the receivelatter as law enforcement their author-personnel

Thus,virtue of SeeState law. RSA 105:3. both theity by
sheriff and the local have a to act in accordancepolice duty
with the of law Seeenforcement.county attorney’s concept

Goldstein, to thePolice not InvokeDiscretion Criminalgenerally
in theProcess: Decisions AdministrationLow-Visibility Justice,of

543, LaFave,69 Yale 555 The Police and(1960);n.20L.J.
Law, 104,the 112-18,L. Rev.1962 Wis.Nonenforcement of

180-88 (1962).
It is from the thethatapparent petition county attorney

intended enforcement of the oflawspartialonly gambling
State, 577:6-8,the RSA the local toby ordering police prohibit

the of to win Whether or notonly gambling money money.
discretion,order athis was exercise ofproper prosecutorial

if in fact the defendant failed to enforce the county attorney’s
instruction the andauthorizing prohibited activityby suggest-

that the chief with it if “serious com-ing police comply only
arose, we are not that wouldthis amountplaints” persuaded

to official misconduct within the of RSA 64:7.meaning
the statute both forms of atAlthough prohibits gambling

fair,the we think thethat sheriffs reluctance to distinguish
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flagrantsufficientlybetween of not agamblingfine shades is
forauthority provideabuse of to removal. Further-grounds

more, responsiblethe held forlegallydefendant cannot be
statutoryadvice because there nopolicehis to the chief is

countyauthority placesor common-law which the sheriff
supervisory police.in a the localposition-over

necessary thewe do not it to reachAccordingly, find issue
makes thesubsequentof whether the reelectionsheriff’s

issues herein moot.

dismissed.Case

All concurred.
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orally, the defendant.Kelley, forby brief andWilliam H.

de-to have the defendantanThis is actionPer curiam.
ch.under RSA 262-Bto habitual offenderclared be an

1972). causeof the hear-the course showDuring(Supp.


