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Strafford
6709No.

CompanyCasualty&FireInterstate

v.

Raceway,Lee Inc.
Suidut, andIndividuallyJoseph J.

ofNext FriendFather and
A. SuidutJoseph

31,October 1973

Waldron, R. Aeschli-(Mr.Dill & Aeschliman NicholasBoynton,
man thefororally) plaintiff.

Michael G. (Mr.& Wallace and Richardson RichardsonJohn
Leefor the defendant Inc.orally) Raceway,
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Kenison, C. The primary inissue this case is whetherJ.
plaintiffthe company requiredinsurance is to furnish insur-

ance coverage Inc.,to the Lee Raceway,defendant under
an liability promotersauto racing policy and a liability cover-

1,age 1967,July Suidut,endorsement. On A.Joseph an
11-year-old boy, allegedly injuredwas in pitthe at Leearea
Raceway when a racing car collided with the wall separating
the thepit area from track theduring racing program. Joseph

Suidut, friend,individually and father and broughtnextJ.
Inc.,an against Raceway,action Lee in the CountyStrafford

Superior injuriesCourt to recover fordamages to the child
allegedly petitionreceived from the Aaccident. for declara-
tory judgment by plaintifffiled the companywas insurance

Inc., Suidut,against Raceway,Lee Josephand requestingJ.
superiorthe court to declare the plaintiffthat was not

required provide coverageto anyor defense for claim of
injury to A.Joseph Suidut fromarising the accident. The

facts,case was on agreedsubmitted an statement of theand
J.)(Morris,Trial Court reserved and totransferred courtthis

questionwithout ruling the of law relating to the insurance
coverage.

It appears from the agreed statement of facts that at the
time of the Inc.,accident the Lee Raceway,defendant was

bycovered racingan auto liability policy,insurance which
provided plaintiffthat the would onpay behalf of the insured
all legallysums which it became obligated pay damagesto as

injuriesofbecause to persons propertyor from the use of
the race track racingfor automobile It specificallyevents.
excluded, however, liability to “all persons whatsoever in the

pitarea known as the area before the racing program is
completed and before racingall automobiles are off the

“[a]reaThetrack.” pit area was defined registeras the used to
the participants and prepare the automobiles for racing
events.”

promoters endorsement,A liabilitycoverage which offered
protectionlimited for arisingclaims from in theaccidents

area,pit the policywas attached to providedand partin
plaintiffthat the would all claims which thepay defendant

Inc.,Lee Raceway, obligated paywas to as for in-damages
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defined)”hereinafter(as“sustained by anyjuries participant
It also thatevents the race track.in auto at stipulatedracing

Inc., in suit orwould defend Leethe Raceway, “anyplaintiff
in connec-the Insured ...other proceedings againstbrought

ofwith out thetion an accident Insured’s operationarising
. all taxed. .” and costscovered this insuranceas “payby

the defendedInsured in any legal proceedings byagainst
. . .” that “[t]hethe The endorsement specifiedCompany.

for hereunder is limited to the sumlossliabilityCompany’s
TWENTY-FIVE ($25,000)of thousand dollars for bodily

or of FIFTYdeath one andinjuries any participant (person),
($50,000) for onethousand dollars accidentany resulting

to morein than oneinjuries (person).”participant
A was asdefined granted permis-“any person“participant”

thefor to entersion the Insuredwhatever byany purpose
Release fromarea] a Waiver and Liability[pit upon signing

Theand and releasewaiver agree-Indemnity Agreement.”
ment, of a containeddrafted theformconsisting by plaintiff,
broad which the defendant Leerelieved Raceway,language
Inc., Underof all thefrom in area.accidentsliability pitlegal

endorsement,the terms of if the Leethe defendant Raceway,
Inc., “datedfailed deliver toto the a valid agreementplaintiff

of accidentthe the time theand tosigned by participant prior
in which there nothe was was coverageinjured,”participant

to It be notedas claim that shouldany by person.injured
thethat form the sign-agreement personexpressly required

to be over 18 and the endorsement excludedofing years age
from claims from sustainedanycoverage injuries byarising
a under that at time thethe“participant” age agreement
was signed.

A. hadBecause Suidut not theJoseph signed agreement
accident, thethe andtoform theplaintiffprior defendant

Inc., are in accord that theLee childinjuredRaceway, is
under the terms theofnot a endorsement.“participant” The
that the of thecontends endorsement,languageplaintiff

can coverreasonably interpreted, only and“participants”
A. Suidut notout that since is within that classifi-Josephpoints

cation, no insurancethere is for his Thecoverage injuries.
that A.further Suidutargues wasJoseph underplaintiff
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of the andyears age18 of at the time accident is thus excluded
coverage.from

Inc., objectsRaceway,The defendant Lee to the plaintiff’s
reading policy suggestsnarrow of the and that the language

of the be toendorsement should construed cover persons
other the It in“participants”. particularthan asserts that
the plaintiff’sof the to thelanguage undertaking defend
insured, when with othertogether provisionsread the of

endorsement,the personwould lead a reasonable to the con-
any injuredclaim by personclusion that an would be covered

Theby arguesthe defendant also that the require-insurance.
of valid signed agreement preconditionment a as a to cover-

age negativelimited to and“participants” by implicationis
provide coveragethe endorsement should for nonpartici-

pants.
present questionThis does not a Josephcase of A. Suidut’s

“participant”status a in theas auto Seeracing program.
Associates,Inc.,Fireman’sFund Indemn. v.Co. Hudson N.H.97

(1952).434, Rather,91 454 questionA.2d the sole whetheris
the language of the endorsement becan read to include
persons than “participants.”other In construing scopethe
of insurance this courtcoverage, employedhas a standard
of the aconsidering policy as whole in view of all the circum­

byand as ainterpreted personstances reasonable in the
position of the insured. Hamanne,Ins.Sun Co. v. N.H.113

(1973);319, Massie,306 786A.2d N.H.Martenson v. 113
(1973);181, Co.,304 A.2d 372 & 113Cas.FidelityShurtleff v.

(1973).16,N.H. 300 anyA.2d 329 “In event the policy is
be ‘in the lightto read of what a readingmore than ofcasual

policythe would an intelligentreveal to ordinarily insured.’”
(1973)Hamanne, 319,v.Sun Ins. Co. 113 N.H. 306 786A.2d

Motors,Inc., 120, 125,AetnaIns. Co. v. State 109(quoting N.H.
(1968)).64, 67244 A.2d

policyThe specifically that plaintiff paystates the will all
injuriesdamages arising byfrom sustained a “participant.”

suggestionThere in its thelanguage coverageisno that would
persons “participants.”extend to other than FowleCompare

(D.S.C. 1967)Martin,v. F. 363Supp. (policy264 covered
withinjuries “persons”) atto Underwriters LondonLloyd’sof
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31, (1964)40 Cal. 659v. Cal.230 2d Rptr.Hunefield, App.
7Aseeentitledwas Appleman,(policy spectator policy); J.

1973). The(1942,§4514Law and PracticeInsurance Supp.
in thethe inuse of word paragraphparentheses“person”

theservesthe oflimits purposeliability apparentlystating
to naturalthe word refersof that onlyclarifying “participant”

ora associa-not such as corporationpersons, organizations
§ 7385Law and Practicetion. See 13 InsuranceAppleman,J.

(1942, 1973). thereinforcedisThis interpretationSupp. by
towhich are addressedof the waiver agreementprovisions

— aof 18 ofthe years age,natural requirementpersons
license, Thus, isof the wordetc. the usedrivers “person”

to lead a reasonableor asnot so personambiguousvague
the cover-the conclusion thatof the toin the insuredposition

v. & Cas.included Fidelitynonparticipants.age ShurtleffCf.
Furthermore,329,Co., 16, 18, (1973).300 331113 N.H. A.2d

concerned withthe endorsement issince solely “participants,”
towould not be reasonable assumeit implicationby negative

to a validthat the signprovision requiring “participants”
be read toa of canas precondition coverageagreement

toextend nonparticipants.coverage
Leethe defendantThe to defendplaintiff’s obligation

Inc., limitedisin or othersuitRaceway, “any proceeding”
outaccidentthe “in connection with an arisingby phrase

insurance”of covered thisthe asInsured’s byoperation
bound toadded). the isBecause legally(emphasis plaintiff

to a reasonablefor injuries only “participants,”pay damages
thein the would construethe of insuredperson position

latter to to actionsphrase apply only involving “participants.”
concerned withThe to costs is “legal proceed-obligation pay

defended” the is restricted.and thus similarlyings by plaintiff
notwe rule that the is obligatedplaintiffAccordingly,

defendantthe to theunder endorsement to provide coverage
Inc.,Lee in the accidentconnection withRaceway, involving

A. Suidut.Joseph

the plaintiff.Declaratory judgment for

All concurred.


