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the record in the course of examination of the witnesses.
In the circumstances the trial court’s ruling was well within
its discretion. See Cousins v. Roy, 96 N.H. 126, 71 A.2d 416
(1950).

The plaintiff’s contention, first advanced in this court,
that the testimony of the defendants Hegarty and Simoneau
was incredible as a matter of law cannot be adopted. Reliance
is placed upon inconsistencies in their testimony, and between
testimony on the witness stand and the extrajudicial state-
ments made to the adjuster. These are matters ordinarily
left to the trier of the facts for resolution. Employer’s Assurance
Co. v. Sweait, 95 N.H. 31, 34, 57 A.2d 157, 159-60 (1948);
Gerrish v. Wishbone Farm, 108 N.H. 237, 239, 231 A.2d 622,
624 (1967). Considerations present in cases such as Hebert
v. Railroad, 90 N.H. 324, 8 A.2d 744 (1939), which the plaintiff
relies upon, are not present in the case at bar which is gov-
erned by the usual rule. Gilliam v. Waltsons Corporation, 105
N.H. 3873, 201 A.2d 107 (1964); Hardware Mut. Cas. Co. v.
Hopkins, 106 N.H. 412, 418, 213 A.2d 692, 696 (1965).

Exceptions overruled.

All concurred.
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Shaw €& Eldredge (Mr. Robert Shaw orally) for the plaintiff.
David B. Shepatin, by brief and orally, for the defendant.

Per curiam. By this action of assumpsit the plaintiff seeks
to recover the cost of filling a cellar hole on his property
in Bethlehem which he alleges the defendant had agreed
to fill, provided the plaintiff allowed a third party to whom
the defendant had sold certain salvageable materials to first
remove them from the cellar hole. There was evidence that
the defendant had originally acquired title to the materials
from the prior owner of the real estate in consideration of
the defendant’s agreement to fill the cellar hole. Trial by
jury before Johnson, J., resulted in a verdict for the plaintiff.
Following the verdict the defendant moved to set it aside
upon the ground that as a matter of law the alleged agreement
between parties to the action was not binding upon the defen-
dant because oral and without consideration and because
there was no privity of contract between the parties.

The record of the trial discloses that the defendant made
no motion for a nonsuit or for a directed verdict, and saved
no exception to the instructions to the jury. At the close
of the charge, counsel representing the defendant at the
trial sought additional instructions to emphasize the point
that if the defendant “only had an agreement with [the prior
owner] and did not have a reaffirmation of that agreement,
then they should find for the defendant.” Additional instruc-
tions were then given with which defendant’s counsel
indicated satisfaction. Thus it appears that the motion to
set aside the verdict presented no question of law which had
been previously raised at the trial and saved by exception.
It follows that the exception to the denial of the motion
to set the verdict aside presents no question of law for decision
by this court. Bennett v. Larose, 82 N.H. 443, 136 A. 254
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(1926); Stabrow v. Stabrow, 96 N.H. 74, 75, 69 A.2d 863,
864-65 (1949); Velishka v. Laurendeau, 100 N.H. 46, 118 A.2d
600 (1955).

Judgment on the verdict.
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Warren B. Rudman, attorney general, and Robert V. Johnson
11, assistant attorney general (Mr. Johnson orally), for the State
of New Hampshire.

William P. Shea, by brief and orally, for the defendant.

Pzr curiam. The sole issue in this case is whether the failure
of a complaint filed in the superior court on appeal from
a municipal court to show the attestation of the municipal
court justice in accordance with RSA 597:10 (Supp. 1972)
required the dismissal of the charges against the defendant
in the superior court.




