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tion of the ofcontract was not discussed in terms liability
cost,for the nor did the cancellation advert toagreement

Nalews,this. of a not to harmCopeland’s expression purpose
with his of cancellation “withoutcoupled phraseology pre-
could be found to have Swett tojudice”, reasonably given

understand that Nalews would be under no responsibility
or for the cost of and couldliability completion; Copeland

be found to have had reason to know both thatreasonably
understood,Swett so and that Swett acted in reliance upon

case,that In such it is fundamental contractunderstanding.
law that Process would be bound Swett’s under-Copeland by

231,Restatement of Re-§§Contracts (1932);standing. 233b
statement 1-7,of(Second) §Contracts Drafts Nos.(Tent.227
rev. Corbin,& ed. A.1973); 3 §Contracts 539 see(1960);
Corbin, Evidence, 161,Parol 50 Cornell 190 (1964).L.Q.

Since the and of the trial court arefindings rulings sup-
evidence,both the law and the its decree for theported by

defendant on the issue submitted of theby stipulation parties
223,is sustained. O’Donnell v. 109 N.H. 83248 A.2dCray,

Berke(1968); 261,v. 98 N.H. 98Company Bridge Company,
150 (1953).A.2d

Remanded.
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Railed, for thebrief and orally,by plaintiff.James J.

Starr, Peters, C.and WheatDunn & RohlsWadleigh, James
for the defendant(Mr. Wheat orally) McChesney.

Hollis, Soden,£sf thefor defendantGodfrey Boyn-Sulloway,
ton, no brief.filed

Lampron, whether, in actionThe to be decided is anissueJ.
of New DonaldElsie Forbes Hampshirebrought by against
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New York recover forS. of to injuriespersonalMcChesney
inin accident Maine alsosustained an automobile involving

ofcar the Brenda Leea defendantby Boyntonoperated
New will be exercisedFlampshire, quasi-in-rem jurisdiction

ofover defendant as a result an attachment byMcChesney
trustee in New of the contractualprocess obliga-Hampshire

under insurancetions undertaken his insurer aby liability
this accident.policy covering

Defendant who served with in NewwasMcChesney process
York filed toa motion the action to him for lackdismiss as
of andservice also moved to vacate the attachmentproper
made on his at office in New whereininsurer its Hampshire

is doit authorized to The with thebusiness. filedparties
Trial Court ofan statement facts andJ.)(Johnson, agreed
memoranda of The court made andlaw. certain findings

dismiss,denied tomotion and reservedrulings, McChesney’s
and transferred his thereto.exception

The foundtrial court that “to the trial of thisduplicate
inaccident two States an burdenplaces unnecessary upon

the under the of the threefacts this case. Two ofplaintiff
in this inaccident Maine are residents ofkey participants
and,New for all the realHampshire practical purposes, party

in ininterest the is the Mutualcase Insur-McChesney Liberty
ance tooand are to NewCompany, subjectthey Hampshire

....service It clear. .. [theis that... controlwillinsurer]
the defense of this case.” The court further found tothat

two istrials to the and theto Statesrequire costly plaintiff
and counties involved and creates “the realvery possibility

aof to the A much moregross injustice plaintiff.... practical
and solution from the of view of theequitable point plaintiff,

defendants,the and the court will be to have thissystem,
tried on onecase but Theoccasion.” court ruled that it had

over virtue ofjurisdiction McChesney “by quasi-in-rem juris-
diction thecreated of theattachment ofby rights McChesney

Mutual Insurance his insurer.against Liberty Company”
The maintains that the trial court deniedplaintiff properly

the motion of defendant to dismissMcChesney plaintiff’s
action him rulethe which inagainst by adopting prevails
his State of residence to ofactions this nature for-govern

Roth, 111,mulated in v.Seider 17 N.Y.2d 216 N.E.2d 312
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305,(1966); Loehmann,accord, v. 23421 N.Y.2dSimpson
(1967); Supp.Evers, Cal. 3dApp.Turner v. 31669N.E.2d

(1973);11, v.107 390 see MinichielloRptr.Cal. Rosenberg,
(2d 1968); 959Cir. v. 453410 106 F.2dF.2d Beja Jahangiri,

(2d 1972). Seider, aplaintiffCir. In a York sued QuebecNew
of an accidentarisingon a cause out ofdefendant action

defen-in to secure service on thepersonalVermont. Unable
York, plaintiff policydant in the attached an insuranceNew

by doingto defendant in an insurer busi-issued the Quebec
inin personallyness New York and served the defendant

plaintiff’sof attach-upheld validityThe court theQuebec.
quasi-in-rem jurisdictionment and the exercise ofsustained

for in thisover the The decisionpresenteddefendant. issue
impressioncase is of in this State.first

recognizes principleThe the welldefendant established
tojurisdictionquasi-in-remof law a State can exercisethat

subject tothingin whichintangibleaffect interests an is
v. 107 N.H.processtrustee in that State. Walsh Boulanger,

215,(1966);458, Balk, 49185 v. 198 U.S.Harris225 A.2d
(1905); (Second)1023,Ed. ofL. S. Ct. Restatement62525

(1971);§§56, Leflar,R.Conflict 68 Americanof Laws
§19 (1968). However, theConflicts the defendant takesLaw

contractual of the com­position obligationsthat the insurance
to under are not attachablepany liability policyits insured a

property liability adjudicatedunder RSA 511:1 until has been
and He on v.damages determined. relies Palmer Company,

(1918),28,N.H. A. 943 the earlier79 103 which followed
(1819);Wentworth,such v. N.H. 93cases as Haven Swamscot2

(1852); Powell,Machine v. N.H. 369 Bucklin v.Co. 25Partridge,
(1880) chargeable60 N.H. 119 that an insurer notholding is

under theas a trustee of the insured while the amount due
adop-The thatpolicy unliquidated. arguesis defendant also

of could inby signifi-tion the rule several States resultSeider
unnecessarycant and conflicts and create constitu-interstate

106,v. 410problems.tional MinichielloSee F.2dRosenberg,
(2d 1968); 305,Loehmann,117 Cir. v. N.Y.2d21Simpson

(1967); Note,669 Insurance234 AttachmentN.E.2d Liabilityof
(1968).Policies, L. Rev. 110853 Cornell

The plaintiff adoptthis court to and theurges apply Seider
inrule on the the limitationsgroundthis case that historical
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on with their tests arequasi-in-rem jurisdiction rigid giving
theto a more evaluation ofrealistic and reasonableway

defendants,of and the States.respective rights plaintiffs,
“Such an of the situa­evaluation arequires practical appraisal
tion of the anvarious rather than uponparties emphasis

andsomewhat and medieval ofmagical presenceconcepts
305, 311,Loehmann,v. 21 234 N.E.2dN.Y.2dpower," Simpson

669, there move­Plaintiff out that is “a(1967).672 also points
defendant,ment from the in mattersbias theaway favoring

of the to‘towardpersonal jurisdiction plaintiffpermitting
insist that the defendant to him’ when there is sufficientcome

106,basis for 410so.” Minichiello v. F.2dRosenberg,doing
Richards,264:1, 2;110 101Cir. v.(2d 1968); see RSA Bolduc

303,N.H. RSA Plaintiff(1958).156 also 407:17.142 A.2d See
that this court such anhasargues already approachadopted

of and considerationseffect toassessing changinggiving
when it from former which charac­thedeparted rigidity
terized the law of of Statestorts when differentresidents

351,Clark,were involved. Clark v. 107 N.H. 205222 A.2d
(1966).

We of theare that the forbasisopinion quasi-exercising
in-rem over the of defendantjurisdiction rights McChesney
which fromarise his insurance can be foundliability policy

114,Carroll,in v.Robinson 87 N.H. 174 A. (1934). In772
-that the thecase was of anplaintiff seeking appointment
of the of the ofadministrator estate driver an automobile

whose while the withcar the consentnegligence, operating
owner,of the was to have thecaused death ofalleged plain-

tiff The ofs intestate. theestate deceased driver in thisonly
State was a insurance him theforliability policy covering
accident. In the of an administratorappointmentordering
the court 117):said of the(p. “Although performance pro-
mise claimed as estate is not due and will not be untilyet

fulfilled,its are itconditions is an of a contractualobligation
nature. It is estate ... owned the decedent when he died.by
The event had taken on account of which he was entitledplace
to if certain were done. The whichprotection claimthings
was then is no tohis different constitute estate than an unma-
tured Anote.... debt have value before it becomesmay
due, it to be a loss. The condi-although may eventually prove
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subjectpromiseto which the is and which bar actiontions
fulfillment do not make it lessany existingon it until their an

Co., 353, 356,Clark v. Insurance 87 N.H. 179obligation.” See
(1935).352, 354A.

liabilityofwell that the the insurer to indem-It is established
withinon the of an accidentnify happeningbecomes fixed

subject mayto whichthe the defensescoverage policy,of
239,Morrill,v. 100thereafter. MilwaukeeIns. Co. N.H.arise

(1956);241, 163, Acci-165 v.123 A.2d Stonborough Preferred
(1944);Co., 154, 54 RSAdent Ins. N.Y. seeN.E.2d 342292

obliga-timearises that anFurthermore there also atch. 268.
againstto defend the insuredof the insurerparttion on the

him until the claim isagainst persistsclaims made which
142,disposed of. Mut. Co. v. 109 N.H.Sutton Ins. 244Rolph,

(1968); Co.,186 Cas.v. Lumber Mut. Ins. 297A.2d Goldberg
(1948).148, 77 We presentN.Y. 131 hold that theseN.E.2d

the con-obligations policyand definite under defendant’s
ofwithin the broad termsproperty rightstitute a sufficient

in handsbyto trustee theprocessRSA 511:1 be attachable
the arerightsof the If insurer substantialagainstinsurer. such

jurisdictionto support probateto estateenough constitute
byto their attachment trusteesupportare sufficientthey

(1934);114,Carroll, 174 A.v. 87 N.H. 772Robinsonprocess.
11,Evers, Rptr.107App. Supp.v. 31 Cal. 3d Cal.Turner

(1973). byaccompanied personalWhen the attachment is390
on the in New York and an opportunityservice defendant

heard, jurisdictionHampshirehim to be New possessesfor
adjudicateto the rights arising policy.in rem from his Harris

(1905);215, 1023,Balk, 198 49 Ct.v. L. Ed. S.U.S. 62525
1973);(U.S. 18,Shoemaker, Sept.U.S.L.W.Rintalav. 42 2148

§57 (1971);(Second) R.of ofRestatement Conflicts Laws
§§19-21 (1968).Leflar, ofAmerican Conflicts Law The case

(1918),28, holdingv. 79 N.H. 103 A. 943Palmer Company,
contrary herebythe overruled.is

in a case such asrecognizesThe thatprocedureSeider
full the litigation,one the insurer in control ofpresentthe is

insured, decidesattorneythe who to defend theselects is
settle,if makes all decisionsproceduralwhen to andand

Loehmann,v.litigation.connection with the 21in Simpson
(1967).669,305, 311, courtThis234 N.E.2d 672N.Y.2d
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has that the insurance is a factorofrecognized presence
to be considered in certain cases. v. Dunlap,deciding Dunlap

352, 367, 905,84 N.H. 150 A. 912 Johnson,(1930);Johnson v.
32, 781,30, Briere,N.H.107 Briere v.783 (1966);216 A.2d

432, 435, 588,N.H.107 590 Our(1966).224 A.2d superior
court has also fact 60this in its amended rulerecognized

RSA 491: R. 60 It(h). (h) 1972). is not contestedApp. (Supp.
that the insurer had an office in New and isHampshire

do, did,authorized to and in is abusiness this State. This
sufficient basis to the exercise of over it.justify jurisdiction

Inc., 171,v. Transairco N.H. 605 (1972).112 291Roy A.2d
ofattachment the defendant’s in hisPermitting rights

insurance trustee the insurer not aon ispolicy by process
direct action it to obtain which isagainst indemnity prohibited

the ofterms the The one theaction isby policy. against
insured for to which the not butinsurer is adamages party

a Such a does not fall withinmerely garnishee. proceeding
the of the no direct action which “is intendedclausepurpose
to the insurer from orcollusive orprotect overly generous

thesettlements insured at the ofunnecessary by expense
Inc.,the insurer.” Merchants Mut. Ins. Co. v. Serv.Transformer

360, 363, 112,N.H.112 115298 (1972).A.2d
Our has a means whichlegislature provided by foreign

whomotorists have been involved in ouran accident on high-
becan submitted the ofto our courts inways jurisdiction

foractions therefrom. RSA ch. 264damages resulting (Supp.
1972). The State of New has a similar interestHampshire
in a resident the use of our courts toproviding plaintiff
obtain forredress incurred in an accident on aninjuries
out-of-State thewhen State of residencehighway particularly

theof defendant would thefurnish defendant a forum if
the were Loehmann,roles v.reversed. 305-21 N.Y.2dSimpson
19, 669-77 (1967).234 N.E.2d

insured,of the rule doesSeider not theAdoption subject
defendant,as the to ofthe Hobson’s choicebyargued losing

for not with orhis insurercoverage cooperating subjecting
himself to for a in of theexcesspersonal liability judgment

Martin,Inlimits. v. 88 N.H.Co.Marylandpolicy Casualty
346, 348, 162,189 A. 164 in(1937), with cases whichdealing
a defendant submits inhimself to jurisdictionpersonam by
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actions, “Nothingcertain or other this court said:pleadings
of on enteredbearing special appearancesaid herein is a

subject jurisdiction ofby purposeone not to the for the
in of hisdefending rights property assertinghis attached or

subjectof inclaim interest or a res which is theproperty
Wecontroversy.”of hold that if the defendant to Newcomes

Hampshire rightsto defend under policyhis his insurance
by inprocessattached trustee this State he would not submit

personalto in for whichjudgment anyhimself an excess
not bywould be satisfied the under attachment.policy

Furthermore he could not be to obtainprocessserved with
jurisdiction himpersonal attending any pro­over while court

returningor from theceedings relating comingthereto or
49, 118 884v. N.H.same. Pitman 100 A.2dCunningham,

(1955).
in wouldparticularIf of the rule a caseapplication Seider

defendant, thehardshipand undue to thecause substantial
forumthe of inconvenientapplytrial court could doctrine

Halstead,jurisdiction v.refuse to take in that case. Thistleand
(1948);87, Smit,58 Van 101 N.H.95 N.H. 503 Dam v.A.2d

(1959).508, thesay148 We cannot that underA.2d 289
thatespeciallyof this where it is allegedcircumstances case

jurisdictionsnow in other thatplaintiff’sthe action is barred
jurisdic-the trial court abused its discretion in entertaining

Van v.tion. Dam Smit supra.
rule to be appliedWe are not that the isholding Seider

com-foreign bycases insured agenerally to all of motorists
to do businesswith office in this State and licensedpany an

themerelyWe are that underHampshire. holdingin New
Newbyin ofof case a suit a residentcircumstances this

of where thea New York SeiderHampshire against resident
the defendant’strial court deniedprevails properlyrule the

to plaintiff’smotion dismiss action.

overruled.Exception

Grimes, dissented; the concurred.othersJ.,


