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Belknap
No. 6533

HampshireState of New

v.

Elsworth N. Greenwood

30,November 1973

Rudman,Warren B. Rath,and Thomas D.attorney general,
Rath(Mr. for the State.attorney orally),

Wescott, Millham & and P. Wester-(Mr.Dyer Gary Westergren
for the defendant.gren orally)

Duncan, trial the Court withoutFollowing by SuperiorJ.
the defendant was convicted of(Johnson,jury J.), aggravated

onassault a 19-month-old RSA 1972).585:22boy. (Supp.
The indictment thethat defendant “did make ancharged

victim],ofassault an nature an[the infantaggravated upon
...,child in that beat said child about[defendant]... severely

the head and with his hands and[defendant’s]body, ƒists.”
Theadded.) defendant’s were reserved(Emphasis exceptions

and transferred theby justice.presiding
child,The mother of the with whom defendant was living

when the assault was to have taken testifiedalleged place,
that she saw defendant the child. The“spank” examining

testified inthat his bruises on the facephysician opinion
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body byof the child were an “excessive” amountand caused
“[t]he child,force, of thebeatingof and the court found that
[was]... aggravateddue to the of angiving regard age,child’s

(1972).419,Ellis, 669nature”. State v. N.H.See 112 297 A.2d
The presented by exceptionssole issue defendant’s is

whether the could have convictedproperlydefendant been
no evidencebyin view of a the court that there wasfinding

fists, bythe rather thebeatingthat the was done with but
The defendantopenof force with an hand.use excessive

anythe of evidence of with the fistsargues beatingthat lack
of the indictment.allegationa fatal variance from theis

jurisdictionin to meet“It the law this thatlonghas been
inform therequirements an indictment mustconstitutional

of of the accusation with suf-accused the nature and cause
he for trial.”prepareficient definiteness so that can State

(1966);211,Panichas, 359, 361,v. 107 N.H. 213222 A.2d
(1965);228,Court,v. 106 N.H.State 208 A.2d 832Superior

(1929).140,Rousten, 146 A. 870 Withoutv. 84 N.H.State
rules,technical the modern indict-compliance with ancient

everyment element of the offensesimply allege“must
361,Panichas,v. at atcharged”. State 213.222 A.2dsupra

sufficientlyThe test is whether defendant isproperly
of indictment heof the factual basis the so thatapprised

141, 146,v. 97 N.H.may prepare his defense. State Story,
(1951).142, presentThe indictment in the case83 147A.2d

time,victim, date ofplaceof the the andstates the name
offense, In thethe the overt acts committed.alleged and

could notlight precise allegationsof these the defendant
the Statebyin his defense the fact thatprejudicedhave been

openhe child with his hand ratherthat beat theproved
defendant“In the casepresentthan with his “hands and fists”.

he charged”to with which isis not in doubt as the offense
557, 706,554,Strescino, 708N.H.v. 106 215 A.2d(State

(1965)), not fail for indefinite­ness.and the indictment does
beatingwas thechargedthe of the offensegravamenSince

child, with the hand ratherbeating openofproofof the
variance,the was not a materialthan with “hands and fists”
Rousten,v.surplusage.and the words “and fists”became State

290,142, 871; N.H.146 A. at v. 10984 N.H. at State Freije,
(1969); Dotue,292, 683, v.685 see Commonwealth249 A.2d
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Am.406, 41219-20,217, 408 (1943);Mass. 52 N.E.2d315
261-62,§§ (1968).and 266Indictments2dJur. Informations

overruled.Exceptions

All concurred.

Cheshire
6561No.

Sawyer, Executrix of theE.Marie
SawyerR.of CarlEstate

v.

L. BouffordFrancis

SawyerE.Marie

v.

Same

30, 1973November


