
652

that the contractrequired findingthe evidence a that oral
werepartiesthe was for flat rate of Therebetween a $1000.

plaintiffthree in the case. The testifiedwitnesses who testified
perhe with to drill the well forthe defendantagreed $6
theto drillplaintiff agreedfoot. Defendant testified that

thatwell for a flat of Defendant’s wife testifiedrate $1000.
andagreementof the conversation on thepartshe heard

her The was beforesupported paidhusband’s version. $1000
receipt by plaintiffthe and thecompleted givenwell was the

Wiley$1000.00, on a well onpaymentread: “Received in
Road, Londonderry.”Hill

It contradic-is the factfunction of the trier of to determine
supporttions in since there evidence totestimony and is

on appeal.the verdict it will not be disturbed Anderson-Nichols
(1973);445, 148Inc. v. 113 N.H. 309 A.2dCompany, Page,

(1971);36,Hutcheson, 111v. N.H.Kalman 276 260A.2d Guy
(1971).73,111 1v. N.H. 276 A.2dHanley,

overruled.Exceptions

All concurred.
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Waldron, Dill & (Mr.Aeschliman Nicholas AeschlimanBoynton,
for theorally) plaintiffs.

Hollis, & and L. (Mr.Soden Martin GrossSulloway, Godfrey
for theGross defendant.orally)

Grimes, These actions to recover fordamages personalJ.
Eckhart, minor,to W.Thomas a andinjury consequential

to ofhis father arose out an intersection accidentdamages
25, 1966,which occurred on 1November at about whilep.m.

Thomas was a left turn the the defen-across ofmaking path
dant. The issues involve the whether Thomas wasquestions
at fault as a matter of law and whether the ofexclusion

evidencecertain offered the defendant wasby proper.
After a trial in verdicts for theby jury plaintiffs,resulting

all of law raised defendant’s werequestions by exceptions
Morris,transferred by J.

Thomas hadEckhart on an errand with his father’sgone
andSaab was home Routevia 101 in areturning westerly

hitchhikers,direction. He had Miltnertwo andpicked up
Blalock, and at the of 151intersection Route to letstopped
them out before left on 151or south Route whichturning

Routecrosses 101. Thomas testified that because of his
he had no ofrecollection the oraccident eventsinjuries,

to it.leading up
The defendant was in an ondirectiontravelling easterly

Route 101 a zone ofwith a 35 milesthrough posted speed
hour and the intersection whichover thereper approaching
awas Defendant testified that heasflashing yellow light.

the intersection whichwith he wasapproached thoroughly
familiar, he slowed down from 50 miles hour and thatper
his attention was directed to two cars aatstopped stop sign
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He other vehicleleft Route 151. said that “thisto his on
car) him,in of” and hecame across front that(plaintiff’s

was that oneon his brakes full force. His recollectionput
151two the on Route had turnedstop signof the cars at

Heonpassedon 101 and had him left. testifiedwest Route his
in frontturninghe the Eckhart car until itthat never saw was

He thatwhere it came from. saidof him and did not know
ofper impact.miles hour at the timehe was about 40going

front, inrightat front toangle, rightThe cars collided an
of 101.lane Routethe eastbound

that of fac-using a combinationexpertPlaintiff’s testified
marks, damage analysis,of skidlengththeincludingtors

vehicle afterthe continued movement of defendant’sand
it that defendant betweenimpact, opinion goingwas his was
60 before he decided to hisper apply55 and miles hour

117 feet from theopinionwhich it was occurredbrakes his
marks,opinionof The was based on skidpoint impact. latter

lock, and dur-brakingwhile without wheeldistance travelled
hour 60of 55 orperreaction time second at milesing %

feet.
to of the Eckhart caronly relating pathThe evidence the

Blalock, that it pro-from who testifiedcame the hitchhiker
arc”,path, slightin “a from the eastboundceeded a curved

northeasterly corner of the inter-of 101 near thelane Route
hehe let out. He also testified thatwhere had beensection

the ofthe defendant’s before he heard screech brakessaw car
it was going “veryand fast”.

asthat Thomas at fault a mat-Defendant’s contentions was
statute,of law the so-called left turn RSAuponter are based

262-A:28, keepthe failure to lookout for oncom-properand a
parttraffic. RSA reads in material as follows:ing 262-A:28

lefta vehicle to turn to the withinintending“The driver of
anyof toright way... the vehicleyieldan intersection shall

which within theoppositefrom the direction isapproaching
close thereto to constitute an immediateintersection or so as

hazard.”
1, 1963. PriorSeptemberThis became effectivestatute

time, bygovernedleft at wereto that turns intersections
rightleft theyieldthe on the torequiring partya statute

atthey “arrivingif wereway rightto on thepersonof a
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the of intersection at the same instant”.point approximately
250:3; Belanger v. Berube, 88 N.H.191, 185 A. 898 (1936).RSA

The old statute its was construed todespite language place
left,the burden on the on not on ofthe the basisperson

first,who arrived at the intersection but when the ordinary
of in of thetheperson average prudence placed position

on the left think ofwould there was a collisionperson danger
if he should to cross the ahead of theintersectionattempt

Glidden, 162,other car. Gendron 148 A. 461 (1929);v. 84 N.H.
Blotner, 539,Rouleau v. 84 A. (1931).N.H. 916152

Defendant contends that RSA a moreestablishes262-A:28
rule and that whether or not the vehiclerigid oncoming

is so close to the intersection as to constitute an immediate
is from the situation andactualdanger judged objectively

not from the of wouldwhat the reasonablestandpoint person
that,conclude. It is all con-other factorsargued remaining

stant, the mere offact the intersectioncollision within estab-
lishes fault on the of the left. Thepart person turning person

left, it is could avoid this conclusionturning urged, only
that some factor did not remain constant. Forby showing

that his or thatcar stalled or hesitatedexample, by showing
not, however,the vehicle He wouldoncoming speeded up.

be toable the conclusion that he theviolated statuteescape
on the basis that a inreasonable his wouldperson position
have that the vehicle did not constitutethought oncoming
an immediate hazard.

on thePlaintiffs other hand contend it is still thethat appar-
ent situation seen the of the reasonable manthrough eyes

262-A:27,and not the actual situation RSAthat governs.
29, 30and all became effective on the same date as section
28. The scheme of the new statute the todutyimposes yield
the of in thevarious situationsright way upondependent

of the other vehicle. which we areSection with28position
concerned left one com-vehicles to torequires yieldturning

thein direction which theis either “within inter-ing opposite
orsection so close thereto as to constitute an immediate

hazard”. The word “immediate” be to havemust presumed
some and would indicate thethatmeaning legislature
intended thethat hazard not be remote. Distinguishing
between an immediate hazard oneand not immediate would
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parton thejudgmentthe exercise of someseem to allow for
against beingmilitates faultof left driver andturningthe

Glidden,v.of a collision.Gendronfrom the mere factpresumed
II,29,167, Section148 A. at 465. subsection84 N.H. at

aduty yieldthe to afterdealing signs, imposeswith stop
fromentered the intersection“anyto which hasstop vehicle

closely... asapproachingor is sohighway whichanother
” III.... dea-immediate hazard Subsectionto constitute an

anyto “to vehicleduty yieldtheyield imposessignswithling
highway soon anotherapproachingin the orintersection

” Sectionan immediate hazard....closely as to constitute
closely as to constituteIII the words “soalthough using29

proviso: “Providedfollowingan has theimmediate hazard”
in withif involved a collisionhowever such a driver isthat
past yield signadrivinga in the intersection aftervehicle

facieprimashall be deemedwithout such collisionstopping,
proviso,of Thisyield right way”.of to theevidence his failure

III, but notpermitin wouldappears onlywhich subsection
mereof the statute from thea of a violationcompel finding

227, A.v. 81 N.H. 123 692fact of a collision. State Lapointe,
(1942).136,(1924); v. N.H. 368A.2dState 92 26Langley,

fordefendant contends sectionsomethingThis less thanis
ahe contends thatbecauseprovisowhich has no such28

the onpartyunlessfinding of a violationcollision arequires
Theconstant.the factors did not remainthe thatprovesleft

III and its omissionof the in sectionprovisoexistence 29
an intentionII indicatesin both section and section 2829

to them.shouldprima provision applynot even the faciethat
conclude, therefore, close theretolanguagethat the “soWe

thatmeans so closeas to constitute an immediate hazard”
positioninprudenceman of theordinary average placedthe

was aconclude that thereof driver wouldturningthe left
if were to make the left turn acrossof collision hedanger a

Glidden, 84 N.H.car. Gendron v.the of thepath oncoming
539,(1929); Blotner,162, v. 84 N.H.461 Rouleau148 A.

(1931).A. 916152
immediateanThe “so thereto as to constitutewords close

§Motor Vehicle Codefound in the Uniformarehazard”
interpretation is consistent with deci-the aboveand11:402

by suchjurisdictions as illustrated cases asin othersions
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1946);(5th v.18 Cir. Wichi-Swisher, 155 Fisherv. F.2dAutrey
(1943);500, 393 An-156 134Kan. P.2dta Transp. Corp.,

1963).(Mo. The533 Swisher368 S.W.2dv.thony Jennings,
v.v. Glidden and Rouleaucases both cite Gendronand Fisher

construed, of violation was notfindinga aThusBlotner.
ofin case. The burdencompelled on the evidence this

on the defendant and the evidenceon this issue wasproof
favorably to the Theplaintiff. jurymust be construed most

plaintiff’s average speedfrom the evidence thatcould find
4feet about miles hour. Atperover the 60 of his turn was

second,6 re-4 hour or feet wouldper per plaintiffmiles
60 feet. could alsojury10 seconds to cover the Thequire

turn, defendantplaintiffthat at the time started hisfind
ofpoint impact.theaway Theywas 800 feet fromsome

ordinary plaintiff’sinpersonfound that thecould also have
anticipatenot defendant would bewould thatposition

zone,per55 in a mile hourtraveling permiles hour 35
flashing yellowan with aapproachingwhile intersection
(RSA 262-AT1)to with cautionlight requiring proceedhim

reasonably of colli-and could think there was no adanger
Parsons,toattemptif he were to turn left. v.sion Fitzpatrick

(1940);458, Rice,66090 N.H. 10 v.A.2d MacKelvie 92
(1943);465,N.H. v.818 Swisher32 A.2d Autrey supra;

(1931).539,Blotner,v. 84 A.N.H. 916 A find-Rouleau 152
ing plaintiffthat violated RSA was not compelled.262-A:28

claimrequire that defendant’sThe same considerations
plaintiffthat failedfindingthat evidence acompelledthe

rejected. Defendant’s claim isa bekeep properto lookout
Mailhot,v.of Brownupon the such cases asbased rationale

(1938); Moore,240, v. 9089 196 A. 764 LaFountaineN.H.
244,(1939);258, Granz, 91 N.H.6 751 v.N.H. A.2d Murphy

(1941); 544,N.H.17 449 v. 103and BukowskiA.2d Buffum,
(1961). in thoseholdings176 of the330 The basisA.2d

failed to what was obvi-was either the seepersoncases that
or, evidence asously when he looked where directthere

only possibilitiesthreelacking,to whether he looked was
(1) look, (2) carefully,but nothe not he lookedexisted: did

(3) Thecarefully carefully.he looked but failed to actor
the case beforeof those not toapplydoctrine cases does

however, findingsus, whichsupportsthe evidencebecause
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are consistent with due care on the of thepart plaintiff.
The of for and directeddenial defendant’s motions nonsuits

proper.verdicts was
Defendant also contends that it error to awas exclude

police ofreport priora tostatement claimed have been made
by the hitchhiker Blalock as to the where hespot alighted

trial,from the vehicle. At he heplaintiff’s testified was stand-
ing on the“right corner” when he made his observations
and had not moved more than of“a feet at most”couple

he by plaintiff.from where policewas left The con-report
tained a statement that Eckhart to let thestopped hitchhiker
out feet from the only200 accident but the inindication
the as to the ofreport source the were thestatement initials
“T.M.” and and policethe officer did not whotestify“J.B.”
made the statement. If the bystatement had been made
Blalock, would, course,ofit have been admissible as a prior
inconsistent statement to affect v.credibility. State Chickering,

368, (1952).97 N.H. 89 If it made thebywasA.2d 206
hitchhiker, Miltner, was, course,other it of not admissible.

officer,Blalock heAlthough testified talked the he didto
not acknowledge that he made the in question.statement

Blalock,Since the statement not itcould be attributed to
not towas error exclude it.

overruled; on the verdicts.Exceptions judgment

All concurred.


