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Merrimack
No. 6329

GeorgeHampshire Hansonv.State of New

28, 1973December

Smith,H.Rudman, andB.Warren Gregoryattorney general,
of Newfor the StateSmith(Mr. Hampshire.orally),attorney

Massachusetts, II.and Williamof KelleyA.Harvey Silverglate,
for the defendant.R. (Mr.and Roy orally)RoyJohn

Grimes, ofthein involvesThe issue this case validityJ.
officerson obtainedwarrant issued informationa search by

rented andofwho entered farm occupiedupon part premises
in athe defendant and observed gar-marijuana growingby

den.
under RSAwith others 318-B:2was indictedDefendant

withoutof the controlledfor manufacture marijuanadrug
certainevidenceasmotion to plants,a license. His suppress

werewhichand other containers marijuanacontainingjars,
to hisdeniedunder a warrant was exception.seized subject

defendant’sverdict andThe returned a exceptionsjury guilty
Keller, C.were transferred by J.
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The affidavit in of the warrant stated in substancesupport
that a 5, 1970,“creditable” on hadperson January given
information that transactions were at thedrug taking place
“old Mack which disclosedplace” was rentedinvestigation

the defendant and cult”,his wife who were of theby “hippie
that several out-of-State vehicles with of theoccupants “hippie
cult”, were seen at the 17, 1970,that onpremises, August
and at other times the affiant and another officer observed

in a in a fieldmarijuana of thegrowing garden southerly
residence with residence,a to the thatpath leading persons
were observed in the the and thatgarden examining plants,

weretents inobserved another field on the Theproperty.
warrant authorized a search of the thedwelling, curtilage,
and canvas tents.

It is defendant’s contention that the warrant was invalid
thebecause facts and circumstances used to itssupport

issuance were an search of the defendant’sacquired by illegal
true,the officers involved. If this were the war-premises by

rant would of States,course be invalid. McGinnis v. United
598227 Cir.(1st 1955).F.2d

Defendant’s contention onrests a base: First thattwo-point
the area from which the officers made their observation and
the itself were of the and secondgarden thatpart curtilage
the was a where under the doctrine of Katzgarden place

States, 347, 576,v. United 389 U.S. 19 L. Ed. 88 S.2d Ct.
507 he(1967), had a reasonable of Weexpectation privacy.
hold the warrant to have been valid.

to the uncontradicted of the officersAccording testimony
at the the which undersuppression hearing, garden they kept
surveillance was located in a field surrounded on three sides

field,woods and on the fourth a that itby by grown-up
was a of mile froma the and not visiblequarter dwelling
from it. The field in in which the was locatedquestion garden
was connected a to another field in threewhich otherby path

officers,and two were Thetents located. led angardens by
informant, forwalked about five minutes woodsthrough
to to the field inget question.

The includes those which arecurtilage outbuildings directly
and connected with the habitation and inintimately proximity

477,Charette, 479, 192,thereto v. 98 N.H.(State 103 A.2d
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dwel-and the land or the(1954))193 grounds surrounding
which are and convenient and usednecessaryling habitually

for and on domesticfamily purposes carrying employment.
§2068 Am. and What is(1973).Searches Seizures2dJur.

included “within be determined from thethe is tocurtilage
facts, ... to the inclusionits itsincluding proximity dwelling,

the andwithin enclosure the dwellinggeneral surrounding
and to theits use as an domesticadjunctenjoyment economy

22,States, (10thv.of the Care United 25231 F.2dfamily”.
1956).Cir. That held field enclosedcase that a byplowed

a mesh wire fence more than block froma thecity dwelling
not within the and that a search anwas curtilage by agent

who entered the field did not violate the fourth amendment.
officers,We hold that the first observed thegarden by

located as it was of mile visiblea a and notquarter away
from the notwas within the Hester v. Uniteddwelling curtilage.
States, 57, 898,U.S. 68 L. 44265 Ed. S. Ct. 445 (1924).
Not within nothe there was unconstitutionalbeing curtilage,

thesearch even haveofficers beenmaythough trespassing
States,v. United Cir.(Care (10th 1956);231 UnitedF.2d 22

v. Cir.States 435 637 McDowell(9th 1970);F.2d v.Capps,
States, 599383 Cir.(8th 1967))United unless theF.2d principle

347,States, 576,of Katz v. 19United 389 U.S. L. Ed. 2d
case,88 Ct. 507 (1967),S. In that attachedofficersapplies.

ofto the a booth a devicetop public telephone listening
to overhear defendant’s Theconversations. Court rejected

test,the thearea” said that fourth amendment“protected
not and when there was aprotected people places applied

of Inreasonable v. Unitedexpectation privacy. Wattenburg
States, 388 (9th 1968),Cir. stolen853 ChristmasF.2d trees
stored within 35 feet of were held to be withina dwelling
the but Courtthe went on to that ofbecausecurtilage say

locationtheir there was also a ofreasonable expectation pri-
and that defendants were the Katzvacy protected by principle.

It seems to us with areasthat to around aregard dwelling,
thethere is a close between basis forrelationship determining

if area within thean is and whether it is acurtilage place
there is a reasonable of In thewhere expectation privacy.

case before us we have held that the field wereandgarden
not within the and we hold werealso thatcurtilage, they
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anynot in there wasproximity dwellingsuch to the that
reasonable ofexpectation privacy.

overruled.Exceptions

All concurred.

Carroll
No. 6340

HampshireState v.of New Robert Church

28,December 1973

Hess,Rudman, attorneyWarren B. and David W.general,
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Memorandum Opinion

found of commit-byjury guiltyAfter trial defendant wasa
ting 16-year-old boyunnatural and lascivious acts with a in

ofviolation RSA579:9 and the theretoexceptionsdefendant’s
Grant,were byreserved and transferred The indictmentJ.

sufficient, the thesupportedwas evidence the verdict and
(RSA 579:9) 154,Small,statute is valid. v. N.H.State 112

(1972); Arkansas,633 v.290 A.2d Connor U.S.L.W.42 3261
(U.S. 1973);5, Stone,Nov. v. U.S.L.W. 326742Wainwright
(U.S. 1973).5,Nov. theAccordingly, order is

overruled.exceptionsDefendant’s


