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Rockingham
Nos. 6609 and 6609a

MaryE. L.v. FortuneWilliam Fortune

28, 1973December

Nadeau, Nadeau, Nadeau(Mr.Cullimore and PaulGray J.
for theorally) plaintiff.

forP. Mulherrin(Mr.Casassa and Mulherrin Joseph orally)
the defendant.

Grimes, of andtransfers involveThese questions custodyJ.
ofin libel for divorce and the deniala plaintiff’ssupport

of the orders.for modificationmotion original
C.in (Leonarda No. 6609 before a MasterAfter hearing

Hardwick, divorcea was entered which adecree byEsq.),
differences; cus-the of irreconcilabledecreed onwas ground

son, four of wasof the minor then about age,yearstody
to to visitationthe defendantawarded subject rights; plaintiff

for of theweek theordered towas supportper$35pay
taxes,ordered to one-half thewáschild and each payparty

on the real in whichand insurance estatepaymentsmortgage
to forremain with thedefendant was provisionpermitted
of in the event sheand division theits sale equal proceeds

the The had thatvacated custodypartiespremises. stipulated
a of three but the doctorsbe determined doctorsby panel

it decidedunable and recommended that bewere to agree
of referredIn the meantime one the doctorsthe court.by
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ofto Child Services New athe child privateHampshire,
agency.

theforth onThere were back andaccusations question
to detail here.of which it would serve nocustody, purpose

in theaThere was recommending custodyprobation report
the mother. Therewithwelfare with placementdepartment

the hadevidence that before fatherwas proceedings began,
him.to mother wentthe child Florida and the aftertaken
andThe found that the father was suitablemaster capable,

found on several occasionsfit to have He also thatcustody.
child the unat-the mother had locked the outside house

however, intended; he was fenced-there was evidence that a
forin and that his exclusion from the house was onlyyard

a Thefew minutes. master’s report custodyrecommending
6,in mother dated Plaintiffthe was 1972. objectedJune

decree enteredto the but it was a wasandreport approved
5, 19,in on On defen-accordance therewith 1972.July July

themoved to have madedant through probationpayments
and to to date hishave bring up pay-department plaintiff

estate,the real which motion wasments regarding granted
24, 1972.July

1972, 6609a,31, movedmotion dated No.July plaintiffBy
to haveto the decree as to and defendantmodify custody

to visitation. wasfound in for refusal Thiscontempt permit
9, 1972,on tofollowed a motion holdAugust by plaintiff

date hisin for to tofailurecontempt bring up payments
the The was referred tohouse. custodyregarding question

A hear-the for furtherdepartment investigation.probation
1, 1972,held before the same on Novemberwas mastering

6,and continued to The directorNovember 1972. regional
Services,of Child did not at thewho prior hearing,testify

theat this two interviews withtestified hearing regarding
theand child. child on visitfather She described the first

as he dida constricted little said not showShe“very boy”.
of a child.the interest normal On the second visit a few

later, she he aftersaid was improved stayeddays having
father, awith the and that there seemed to be relation-good

the her thatbetween and his father. It was opinionboyship
interests be best withthe would served by being placedboy’s

Her her ofwas based on observationsfather.his opinion
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on the and learned fromthe two occasions what sheboy
the father and the officer. She concluded that theprobation

condition the mother and that ifchild’s was caused hisby
corrected,not hewas would besituation damaged.

theThere was evidence that mother is restrictive withvery
child, not him with children.the other On theplayletting

hand, itother that some of children with whomtheappeared
not areit is claimed she would allow the to thoseboy play

of witnesses who on of the husband andtestified behalf
Theher. officer’s describessecond reportagainst probation

mother as intention of the court orderthe no obeyinghaving
heand states that it for this reasonvisitation wasregarding

inrecommended in the welfare his firstcustody department
The tells of interviews with whosecond policereport. report

time the fathercalled Fortuneare Mrs. every attemptsby
child, most “un-the that the state that she isto visit police

reasonable, andahysterical... problem”screaming, great
to take in for con-are herthat disorderly“they threatening

the of The officerduct time” visitations. probationduring
with thethe case as insolvable”describes testimony“nearly

but that Mrs. Fortuneon both sides “most inconclusive” states
It themost of the trouble. his thatis was opinioncausing

mother,in the of the thatno be left homechild can longer
to exist with the constantchild cannot continuethe bickering,

detrimen-which wouldand be “extremelyargumentsfighting
him. Hetal” to recommended in welfarethecustody depart-

ment with no conditionswith the father under“butplacement
... in the home mother”.of the

decree, theOn the motion for modification of the prior
recommended that it continue in full force and effectmaster
that on were extended. Thisvisitationexcept rights Saturday

onrecommendation was the court Novemberbyapproved
8, 10to be a motion on November to setfollowedonly by

order, denied Plain­the which was toaside subject exception.
Perkins,6609were transferred in No.tiff’s byexceptions

No.and in 6609 Mullavey,by J.J.
court rule thatPlaintiff seeks to have this awarding custody

child,the of thethe mother to best interestto was contrary
evidence,to courtall the and that the trial abusedwas contrary

He contends the order wasdiscretion. also thatits support
to all the evidence and an of discretion.abusecontrary
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is notthe of the trial discretionexercise judge’sAlthough
105,Ballou, 95 58v. N.H.unfettered” (Ballou“completely

evidenceit cannot be to all the(1948)),311A.2d contrary
247, and must(1942)),v. N.H.92 29 A.2d 422(Pflug Pflug,

courtevidence to it. Ballou v. Ballou Thishave supra.support
the court.for that of trialcannot substitute its judgment

Ballou v. Ballou supra.
court,In to aside the order of the trial thesetseeking

relies on the fact that twoplaintiff heavily professionals gave
that the child not with the mother.should beopinions placed

He that this is not a case where there is a conflictargues
and therefore the trial court should not beamong experts

to award to all themake an contrarypermitted unexplained
notevidence. Even evidence is conflict-expert though expert

muchit is still to the court to determine howtrialing, up
to those and in so it is entitledweight opinions doinggive

to consider the of the as well as thebasis qualifica-opinions
case,tions of the In the workerthis social made aexperts.

between the attitude of the child on the firstcomparison
and Her childsecond visits. conclusion about the was based
on her himobservation of in her office for a few minutes.very
She concluded that his on the second visit wasimprovement
due to the hefact that had been with his father.living Relying
also on what she learned from and theplaintiff probation
officer, she concluded that his condition must have resulted

him,from the mother’s treatment of which she assumed
included onunreasonable restrictions his social contacts and

with other children.play
him, however,The master also had before evidence that

mother,the child hewas not restricted his thatunduly by
children,was school and the otherattending nursery enjoys

normal, nois and that there have beencompletely problems
wit-the school. The heard and saw themasterreported by

to thenesses and he stated that he considerationalso gave
the second statedofficer’sprobation reportreports. Although

in the child not be left with theterms that shouldstrong
mother, the master was not to follow it. Therequired respon-

to decide what was best for the child was for thesibility
court,trial after all the evidence and relevantconsidering

We thefactors as it did. cannot that the discretion ofsay
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courttrial was abused or that the decree was all theagainst
evidence.

child,On the of for the the defendantquestion support
that needed week to her fourtestified she $85 per support

her inchildren. She had an order former husbandagainst
the of for the of his three children.amount $53 support

week.The school for son costs $16.50nursery plaintiff’s per
week,a take-home of at andPlaintiff has least $150pay per

evidence, we the trial courtall the cannot thatconsidering say
abused its discretion.

overruled.Exceptions

All concurred.

Hillsborough
No. 6676

Evelyn LougeeM. v. Simon a.Beres &

28,December 1973

brief and for theAlexander Kalinski orallyby plaintiff.J.

Branch, for& Lee Strimbeck(Mr.Strimbeck orally)Hogan
defendant Simon Beres.


