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Hollis, B.(Mr.& Soden orally)Godfrey GodfreySulloway, James
for the plaintiff.

Rudman,B. and Edward A.Warren Hajfer,attorney general,
for the defendant.(Mr.attorney orally),Haffer

Kenison, in theThe is whetherissue this casemajorC.J.
1973,14,ofdefendant insurance commissioner’s order May

in of the Blue Shield in Newreference to the planoperation
RSAwithin underwas his statutory authorityHampshire

to ratesch. This order the decrease its420. required plaintiff
1, 1973, $718,610,the amount of annot later than July by

9of Itannualized decrease was bypercent. accompanied
othertheorders amongsupplemental requiring plaintiff

to:things
1. in and ratesEliminate distinctions coverageexisting

subscribers;andbetween group nongroup
lowcontractsinsurance2. unrealisticallyofferingUpgrade

subscribers;tobenefits new
fromlifetime benefitsIncrease the medical3. major
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$30,000 $250,000to covered claimant andper provide
noa maximum coinsurance clause thanpayable greater

$1,000 covered claimant without anper year per upward
in the rate level.adjustment

Also attached were recommendations the plaintiffurging
in to:part

a. the of Blue BlueCross and ShieldAccomplish merger
31, 1973,as soon as but not later than Decemberpossible,

and reconstitute the of their boards so thatmembership
a comes from the menmajority nonprofessional working
and women of the State who the of theircompose majority
subscribers;
b. Submit to underwriteproposals enlarged psychiatric
benefits;
c. the of studentExplore possibility adequateproviding
accident to all theschool children incoverage respective
States.

An for a writ of certiorari was filed theoriginal petition by
the of the defendant’s ordersplaintiff challenging legality

recommendations, court,and and this datedorderby June
1973,22, the motion to the rategranted plaintiff’s suspend

bond,decrease under a ofdetermination itspending legality.
New Durkin,Serv. v. 113 N.H.Hampshire-Vermont Physician
295, 306 (1973).A.2d 62

The of the iscase tied to RSA 420:6.history present closely
This statute that a medical serviceprovides nonprofit corpo-
ration, Shield,such as Blue is fromprohibited “[entering]
into contract with subscribers unless and until it shallany
have filed with the insurance of the acommissioner state
full schedule of rates to be the subscribers and shallbypaid
have obtained the said commissioner’s The commis-approval.
sioner ifrefuse such he finds such rates aremay approval
excessive, orinadequate discriminatory.”

In accordance with these the filed forprovisions, plaintiff
19,a inincrease its Blue Shield onrate schedule25% July

1971. After series ofa and several modificationshearings
schedule,of the rate the defendant commissionerproposed

27, 1972,on an annualized increase ofapproved July 4.5%
in Blue Shield’s total revenue for The1972. modifications
were made a ofas result a between thenecessary dispute
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the appro-overand the defendant commissionerplaintiff
This reserve“contingency reserve.”of Blue Shield’spriate size

tempo-condition offrom aplaintiffto theprotectfunctions
claimsunusually largefromcouldrary insolvencywhich result

epidemic. plaintiff’sfrom or Thecatastropheaarising
Bluefor a number ofwho as a consultantactuary, serves

States, recommended a rate scheduleShield in otherplans
a level ofthe reserve atcontingencywhich would maintain

1972,inexpensesand administrativetwo months of claims
However,$3,200,000. twoequal approximatelya sum to

InsuranceHampshireon of the Newactuaries the staff
the com-actuary byhiredindependentanDepartment and

one month of claims andpositionthe thatmissioner took
of$1,600,000, In the courseadequate.would beexpenses,

agreed to maintain a one monthplaintiffthenegotiation,
requestitson a and revisedaccordinglyreserve trial basis

thisThe approvedto the rate increase. commissioner4.5%
“I thatqualification:the findfollowingrate increase with

one isoperatinga to month’s costssurplus equivalent
Shield][Blue theadequate for under the circumstances of

[L]esser in themay adequateamounts bepresent filing....
future, advent ofreasonably especially prospec-with thenear

experienceoftive and the annual review rates andrating
no twoin December or later than the firstto be conducted

January.”weeks of
6, 1972, depart-Blue filed with theOn ShieldDecember

Althoughforprojectionsment and 1973.experience data
that wouldprojections contingencythe indicated the reserve

Blueyear,one-month level the Shielddrop duringbelow the
Decemberbyinformed the commissioner letter ondefendant

14, not time for an increaseapplythat it would at that1972
rates, applicationin but it reserved the for such anright

ifduring expected.time 1973 reserve eroded asanyat its
27, 1972, however,On the initiateddepartmentDecember

objection ofplaintiff hearingsover of the a series publicthe
of of Bluepartin the effect a continuationwhich examined

Mayin thein 1973 and culminatedexistingShield’s rates
14, 1973 order.

certiorari,scope judicialof review under a writ ofThe
1972),(Supp.490:4 restricted to a determinationsee RSA is
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of whether inan administrative has actedbody illegally
to or of law.observance Statejurisdiction,respect authority

Salvucci, Inc., 502, 504, 854,v. 110 855N.H. (1970).272 A.2d
fact,ofCertiorari is not to reviewavailable issues except

in to of law tothe as whether anregard question agency’s
could beenhave made. v. Con-See Quinnreasonablyfindings

cord, 242, 245, 106,108 N.H. 108 (1967);233 SinkevichA.2d
Nashua, 262, 264, 562,v. 97 N.H. 86 563 (1952).A.2d
The contention theplaintiff’s challengesprincipal legality

of the defendant tocommissioner’s order Blue Shield to
reduce its rates an annualized ofdecreaseexisting by 9%.
The thethat commissioner isplaintiff essentially argues only
authorized under RSA to420:6 rates if he findsdisapprove

excessive,them or and nohasinadequate discriminatory
to lower Therates. defendant commissionerpower prescribe

asserts in thethat notdid so intend toresponse legislature
restrict the commissioner’s and finds anauthority implied

of in RSA which would420:6 the commis-grant power permit
sioner to establish and endorse rate within thelevels standards
set forth in the statute.

The commissioner’s basic in theauthority supervising
affairs of insurance in New is definedcompanies Hampshire
in RSA ch. I400-A 1972). 1972)RSA 400-A:15(Supp. (Supp.
is relevant to this case and states that “The com­particularly

make,missioner shall have full toandpower authority pro­
amend and rescind reasonable rules andmulgate, regulations

to,for, or as an aid orthe administration effectuation of
or this title and other andsuch rulesprovisionsany provision of

as are to theregulations reasonably necessary implement pro­
visions this title” added). When this(emphasis provisionof

420,is read in with the of RSA ch.conjunction provisions
it is that the vestedapparent legislature discretionary power
in the commissioner to certain of medicalregulate aspects
service See Associated Serv. v.corporations. Hosp. Mahoney,

391, 400-02,161 Me. 712, Couch,718 (1965);213 G.A.2d 2
1959,§21:5Insurance R.(2d ed. Anderson 1972).Supp.

One such deals with rates theaspect bycharged corpora-
tions for their services. RSA not420:6 only grants authority
to “excessive,or rates under theapprove disapprove

standard,or itbut alsoinadequate discriminatory” permits
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ofinactuary to assist the determinationemployhim anto
of thesefacilitatingIn the administration“proper” rate levels.

actingis withinthe commissionerwe believe thatprovisions,
the criteriawhich defineauthority issuing regulationshis in

before theirsatisfymustcorporationsthat the medical service
thebyforth statute.with the standards setcomplywillrates

(R.I.489, 495-96West,v. 308Serv.See A.2dCorp.Hospital
630-34,622,1973); 44 Misc.Stern,v.Thaler 253 N.Y.S.2d
Commissioner,(1964); 344v.Serv.MassachusettsMedical2782d

(1962).298,339-41,335, alsoSee301-02Mass. 182 N.E.2d
§21:14 (2d 1959,Couch, ed. R. AndersonG. Insurance2

1972); Brown, in Rate-RuleSupp. AdjudicationMaking by
Cross,on Blue-Some Notes theProceedings RegulationMaking of

(1973); Blue CrossMacIntyre,604 YearsIns. 264 Thirty ofL.J.
(C.L.U.) (1964).Shield, 189Soc’yAm.and Blue J.

case, orderthe defendant commissioner’sIn the present
14, 1973, departmental rule that atheMayof established

ten of claimsequivalent daystocontingency reserve fund
cor-to medical serviceadequate protect aexpensesand was

rule,with thisIn accordancestability.financialporation’s
themaintainedschedule whichanyhe determined that rate

thuswas excessive andperin of this amount sefund excess
through$405,382byto reduce the fundordered Blue Shield

defen-of Theof rate decreasethe means an annualized 2.5%.
adjustments in valua-thedepartmentalfounddant also that

improvementsanticipatedof and andtion assets liabilities
amountprojected operationsin wouldand corrections to

ofdecreaseequivalentto the of an annualized rate 6.5%.
adjust-merely mechanicalSince decreases werethese rate

the department,with the rules ofcompliancements to ensure
authorityhiswas withinactingwe hold that the commissioner

under RSA 420:6.
parties bynotified all interested lettercommissionerThe

1972,20, he intended to review mattersthaton December
toopportunitythem anrate levels and affordedaffecting

1972).15 II (Supp.400-A:pursuantbe heard to RSA Cf.
262, 475Cross, Pa. Cmwlth.v. Blue 4 A.2d286Pittsburgh

(1971). adjudicatoryinproceeded an ratherthat heThe fact
thevalidityirrelevant to the ofcontext isrule-makingthan

agency’santhe Court has endorsedSupremeorder in that
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choice of the former ad hoc under circumstancesapproach
it not have had sufficient with a“may experience par-where

ticular to warrant its tentativeproblem rigidifying judgment
into a v.hard and fast rule.” SEC U.S.332Chenery Corp.,
194, 202, 1995,91 Ed.L. 67 1575 1S. Ct. F.(1947); Cooper,
State Law 181-83 Rule(1965);Administrative Mak-Shapiro,

921,as 78 Rev.Harv. L. In(1965).ing 926-29Adjudication,
thethis case commissioner the ofreduced size the contingency

fund in in order to data toasdegrees gather experience
the effect of the reduction on ofthe financial condition Blue
Shield. The todecision in this ad hoc fashion liesproceed
within his administrative v.discretion. SEC Corp.Chenery sup-
ra; 1 F. State Administrative Law 180-81 (1965).Cooper,

We the contention that the defendant com-reject plaintiff’s
missioner was towithout under RSA order420:6authority

ratea reduction since Blue Shield did not make rateany
for 1973 nor seek for the continuation offiling approval

the rates. The ofdefendant commissioner’s order1972 July
27, 1973, indicated ofthat his the rate scheduleapproval

tentative,was an of theevaluation effect of newpending
rates. Since the commissioner thehas to ensure thatduty

“excessive,such rates are not orinadequate discriminatory,”
his in this area would beresponsibilities unnecessarily
restricted if we a ofconstruction RSA which420:6adopted

him to a role. circumstances couldrelegated passive Changing
subscribers,affect a rate schedule to the detriment of the

theand intention of the to vestlegislature supervisory powers
thein tocommissioner ensure wouldfair rates be subverted

heif were to act when a medical servicepermitted only corpo-
Stern,ration filed a new rate schedule. See v.Thales 253

622, 633, 44 Misc. New(1964);N.Y.S.2d 2782d Jerseycf.
171, 176, 225,AFL-CIOState 55v. 260 A.2dBryant, N.J.

(1969).227
however,We do with the contention thatagree, plaintiff’s

the record cannot a athatreasonably support finding ten-day
reserve is to the extent that evidenceinsufficientadequate
was in the to the find-sustain defendant’spresented hearings

Couch,See G. §21:38Insurance ed. R.(2d Andersoning.
1959, 14,1972). The 1973 order indicates thatSupp. May
he relied on the of an of the insurancetestimony actuary
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studya of the historicalapparentlywho madedepartment,
tookof Blue Shield andfluctuationsdata and statistical

corporation.of thein administrationof thechangesaccount
14, oftestimonyorder and theMaythe 1973reviewingIn

anyto other thanwe discover factsactuary,the are unable
ten-daythesupport positionthe thatconclusory opinions to

& Tel. Co.New Tel.adequate.be Seereserve would England
(1949);353, 359, 9, 1 F. Cooper,State, 64 15v. 95 N.H. A.2d

Davis,(1965); K. Adminis­Administrative Law 259-62State
§29.02 (3d 1972). par­This failure ised.trative Law Text

thebyintroducedin of evidencedisturbing lightticularly
other medical servicemajoritythe ofplaintiff indicating great

Eilers,R.considerably higher reserve levels. Seeplans have
Blue Cross Plansof Blue Shield andRegulation 230-59

9,(1963); 11, 148State,& R.R. v. N.H.Boston Me. 102cf.
(1959).652, 653 it that the defen­apparentisAlthoughA.2d

theprotecttovigorously attemptingdant commissioner was
toreducinginterest of the subscribers in rates reasonable

levels, prin­he in accordance with establishedproceedshould
orderslaw. His andciples regulationsof administrative

evidencecompetenton and substantialgroundedshould be
the of determinations.clearlyand reveal basis his Application

(Ct.305,29,Cross, 34 Ohio 307-09Blue Misc. N.E.2d296of
Larson, 1691972); So.2dMut. v.Ins. Co.Com. Pis. Liberty

1964); I, II(Fla.866, 400-A:14see RSA 23D.C. App.872
1972).A (Supp.

14, 1973objected May supple-to theThe has alsoplaintiff
1, withoutbeing illegaland 3 as and issuedmental orders 2

by plaintiff’s argumentsWe not theauthority. are persuaded
in he hasauthority generalthe thatto commissioner’srelating

1972) to license those(Supp.under RSAauthority 420:3
“safe,aretheydemonstrated thatcorporations which have

Heitler, Whatreliable confidence.” Seepublicand entitled to
and BlueShould Know about Blue Crossthe Practicing Lawyer

(1968).363,Shield, 364-65 UnderABA Sect. Ins. N.& C.L.
concomitantprovisions appear necessaryit would that athese

or“inadequateto find ratesauthorityto the commissioner’s
to the minimumdiscriminatory” abilitywould the establishbe

protectionby corporationsthe for thelevelof servicesoffered
391,161 Me.v.Serv.of subscribers. AssociatedHosp. Mahoney,
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712,400-02, Otherwise,718 (1965). the213 A.2d con-public
fidence in such ifcould be undermined theycorporations
failed to as non-sinceprovide adequate especiallycoverage,

institutions, of theexist for the benefit sub-profit they solely
Brown,scribers. Rule inAdjudication Rate-MakingMaking by

— Cross,onSome Notes the Blue 604Proceedings Regulation of
264, However,Ins. with(1973). we the268-69 agreeL.J.

1,that the and defectiveorders 3 areplaintiff 2supplemental
for the same reasons that orderthe for a reserveten-day
failed, thethat commissioner tohasnamely neglected specify
the facts the orders and itselfthe record doesunderlying
not disclose evidence other than unsubstantiatedany vague

inremarks their support.
We 14,do not find it to review the 1973necessary May

a, b c inrecommendations and view of the fact that they
have no effect and the con-legal merely represent precatory

Davis,cerns of the K.See Administrative Lawdepartment.
§21.04Text ed.(3d 1972).

Remanded.

Duncan, sit;did not the concurred.othersJ.,

Hillsborough
No. 6712

Hampshire GaryState of New v. Macdonald

28,December 1973


