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Hillsborough
No. 6434

Anthony F. Piecuch & a.

v.

City of Manchester & a.

31, 1974January

Alexander Kalinski and F. McDowell III (Mr.JosephJ.
McDowell for theorally) plaintiffs.

Manchester,Roche, for ofsolicitor theFrancis city cityJ.
filed no brief.

Eaton, Eaton, Ross, & Solms and E. CarrollMoody James
Wash,(Mr. Carroll for defendant Carorally) Imperial

Inc.

Griffith, Plaintiffs inthis billbrought equity againstJ.
Wash,the of Manchester and the Car Inc.city Imperial They

ordinance,under thethat Manchesteralleged zoning adopted
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5, 1965, the Manchester superintendentbuildingJanuary
Wash, Inc.to Cara Imperialgranted permitimproperly

the boarda car wash and thatto erect and zoningoperate
his decision.of refused to reverseadjustment improperly

of a car washPlaintiffs further that thealleged operation
Wash, Inc. a nuisance and thatCar constitutesby Imperial

be the Courtits should Trial (Johnson,enjoined.operation by
resulted Thein a verdict for defendants.theJ.) plaintiffs’

court.were and the trialreserved transferred byexceptions
Piecuch were residents and ownersMr. and Mrs.Plaintiffs

1-3units within the (Industrial)residentialof multi-family
Wash,zone in which Inc.defendant Car operates.Imperial

in theThe other live close to Imperialplaintiffs proximity
Wash, Inc., in zoneCar but an R-3 (Residential) adjoining

the 1-3 zone.(Industrial)
courtthe evidence the trialPlaintiffs that requiredargue

court noteda nuisance. Theto find the car wash operation
awhenthat the encounteredcase involved the problems

thethatfoundbutresidential zone zoneabuts an industrial
Wash, Inc. did notof the defendent Caractivities Imperial

of nuisanceThe determination aconstitute a nuisance.
circum-involves consideration of all relevant“[t]he proper

[,] the. . . a of the of the harm tostances balancing gravity
conduct,of boththe the defendant’splaintiff against utility

Lillis, N.H.to and to the v.himself Robie 112community.”
492, 496, 155, in159 The evidence the(1972).299 A.2d
case this standard did not mandate a byjudged by finding
the trial court that the harm of was substantialcomplained

theor unreasonable under all circumstances.
of the defendantThe thequestioned sufficiencyplaintiffs

before thelot size to the ordinance bothImperial’s satisfy
the court.of at the trial beforeboard andadjustmentzoning

of theof certain evidenceto the admissionThey excepted
from of anotheroffered a notessquare by surveyorfootage

Evidencein who the actualhis office made survey.surveyor
introducedbeenthat the lot size was had alreadyadequate

Tardiff,Mr. thewithout objection building superin-through
tendent, of thatand the the board adjustmentfinding by

lot facie lawful and reason-the size was sufficient was prima
toable. The burden of was on the proveproof plaintiffs
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contrary theythe and failed to introduce such evidence. It
unnecessaryit to admissibilityfollows that is consider the

the questionedof evidence since on the record with evi-this
dence excluded the trial court would requiredbe to find

31:78; Nashua,for the defendants on this issue. RSA Carter v.
(1973);407, Manchester,113 N.H. 847308 Bois v.A.2d 113

(1973).339,N.H. 778306 A.2d
the of thequestion interpretationPlaintiffs Manchester

by the thezoning building superintendentordinance and
adjustment.board of The car inzoning wash is located an

indesignatedindustrial zone the ordinance as 1-3. Among
the in zone “Automotivepermitted uses this are Service Uses”

40, 41, 42,listed 43 and 44 of Thereas numbers section 4.03.
listed,a ofvariety including gasolineis wide uses thus a service

station and automobile and truck ofrepair garage. Repair
heavy equipmentmotorized excluded from permittedis uses

§ §in zone Thepermitted by1-3 under 4.03-40 but 4.03-39.
adjustmentthe ofbuilding superintendent, zoning board and

the interpretedtrial court the ordinance to include a car
wash in zonepermittedas use 1-3.

The plaintiffs argue that a car not permittedwash is a
anywhereuse listed in the ordinance onlyand could be per-

Wash,mitted which theby Imperiala variance Car Inc. has
They pointnot obtained. out the zoningthat Manchester

ordinance is not an ordinance where all not prohibiteduses
permittedare in a zone but rather forzoninga use ordinance

in which if nota use is a in the“purpose permitted district”
by the of the ordinance it excluded.terms is Manchester

§IV, 4.Zoning Ordinance art.
The building superintendent acting quasi-judicialin a

thecapacity interpreted permittingordinance as this use
251, 253, 546,99 108v. N.H. 547-­(Carrick A.2dLangtry,

(1954); 5, 9,48 Manchester, 104 N.H. 177Bois v. A.2d
(1962))612, 614-15 and his construction of the ordinance
by adjustment.was theupheld zoning board of “While

the byadministrative construction of the ordinance the
zoning authorities is neither conclusive nor onbinding

ordinance,this court in of theits construction it is entitled
461, 464,Claremont, 104to consideration.” v. N.H.Spicer

(1963);496, Webster,189 498 100v. N.H.A.2d Manchester
(1957).409, 128 A.2d 924
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fromdeterminedor statute isThe intent of an ordinance
notwhole and construingits construction as a separatelyby

356,Keene, N.H.104v.words or Arsenaultisolated phrases.
60, v. State358, Dist.School(1962);187 A.2d 62 Plymouth

73, The74, 77, 75 (1972).Educ.,Bd. N.H. A.2d289112of
intent toanevidencesordinance its termsManchester by

in theofin landinclude its terms all uses city.potential
cer-underFor areautomobile junk yards permittedexample

hazard§under 4.03-38.conditions in zone 1-3tain High
condi-certainunderuses are excluded asexcept exceptions

Thesein three four zones.tions of the industrial provisions
the mostoffor the establishmentspecifically providing

in make ithazardous and zone 1-3onerous uses improbable
com-theomissionintended to excludethat the ordinance by

of theWe arecars.mon of opin-automotive service washing
in zone 1-3 as anuseit aion that is permittedimpliedly

296,Mass.v. 348 203automotive service use. Rando Bedford,
261,Dearborn, Mich. 57336v.375 (1965);N.E.2d Janigian

876 (1953).N.W.2d

overruled;Exceptions judgment for defendants.

All concurred.
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