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raised,dence the beto verdict can and thesustain plain-
tiff’s to the of its motion to aside thedenial setexception

438,Sanborn, 99 113verdict is overruled. v. N.H. A.2dRay
183,Moulton,488 v. 108 N.H.(1955). also Gobbi 230 A.2dSee

747 (1967).
The courts have not rulesdistrict regard­promulgated

the of to thebeing requests approved by supremefiling
However,court under RSA it is1972).502-A:19-a (Supp.

unreasonable to conclude that the intent of RSA 502-A:17­
-a was to allow an time1972), a indefinite(Supp. party
within which to the to and rul­court makerequest findings

Baker,a to thetransfer court. v.Gloverings upon supreme
393, 413, 916,76 State,N.H. A.83 (1912); Hill v. 107929

56, 61, 502,N.H. 505 In the(1966).A.2d217 denying
the district court reliedplaintiff’s request, reasonably upon

Rule 67Court which the Manchester DistrictSuperior
Court had This that all “mustadopted. specifies requests
be submitted to the at the of theclosePresiding Justice
evidence.” The to the actioncourt’s isplaintiff’s exception
overruled.

record,An of theexamination entire the exhi-including
bits, error,discloses no and the order is

on the verdict.Judgment
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B. Rudman,Warren and H.attorney general, Gregory
Smith, for the State.(Mr. Smith orally),attorney

New Paul C.(Mr.AssistanceHampshire Legal bySemple),
brief and for the defendant.orally,

Kenison, this caseThe raised inprincipal questionC.J.
of threeis whether the affidavits officers establishedpolice

to the dwell-to a warrant searchcause issueprobable
Theof the defendant for unauthorized controlleding drugs.

was fordefendant indicted marijuanaallegedly possessing
in of RSA 318-B:an amount over one in violationpound

I defendantIn advance of trial the26 (c) 1972).(Supp.
thethatmoved to the evidence on thesuppress grounds

defective, thedeniedwarrant andsearch was J.,Johnson,
to The defend-motion the defendant’ssubject exception.

Keller,ant found in a trial without beforewas juryguilty
ofotherand his withC.J., questionstogetherexception

to thislaw at trial transferredraised were reserved and
court.
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1972, Franklin3, of theSt.On JacquesSergeantSeptember
trailera houseto searcha warrantPolice securedDepartment

inon Streetlocatedin which the defendant resided Depot
on affidavitsThe warrant was basedFranklin. by police

forthwhich setandofficers St. Gauthier SweeneyJacques,
controlin andthe defendant wasevidence that possession

Onin the the sameof of trailer.marijuana day,quantities
were atwo of hiswhile the defendant and guests present,

the trailerof State and local searchednumber pursuantpolice
thetwo clothThe discoveredto the warrant. bags-inpolice

closet,bedroom, other in theand theone on the dresser
of broken54.7 ounces marijuanacontaining approximately

ordown into 87 paper packets.plastic
of thethe affidavitscontends thatThe defendant police

under the standardsto causefailed establishofficers probable
andStates, U.S. 410 (1969)393forth in v. Unitedset Spinelli
theOnTexas, U.S. 108 (1964).v. 378 reviewingAguilar

that, ofit while the affidavit St.affidavits Jacquesappears
defective, of Officers Gauthierthe affidavitswas partially

to believe that thecauseestablishedand Sweeney probable
incontrol of thein anddefendant was marijuanapossession

3, State, 14v. Md.on Seetrailer 1972.September Johnson
622,721, 725, (1972).A.2d 625288App.

Gauthier, 1, 1972,datedThe of Officeraffidavit September
stated, confidentialother that a informantthings,among

30, 1972,he onthatreported purchased August approx-
from the defendantone ounce of withinmarijuanaimately

The declares that aon Street. affidavitthe trailer quan-Depot
fromreceived the informant andof the wasmarijuanatity

in theidentified as fact Newwas marijuana bysubsequently
affidavit,Bureau. OfficerNarcotics Sweeney’sHampshire

3, 1972, he had received infor-stated thatdated September
31,that oninformantfrom a confidentialmation August

1972, on Streethe went to the trailer Depot occupied by
of“Nick” and saw severala named plastic bagsperson

2,trailer, 1972,onin the and that Septembermarijuana
friend whothe with a ahe returned to trailer purchased

The affidavit set forth Officerof therein.marijuanaquantity
of thebelief in the informant bySweeney’s credibility relating

had accuratetwo incidents in which the informant given
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one the location of con-information in the past, concerning
to be correct on the executiontrolled which haddrugs proved

evidence whichof a search warrant and the other involving
led to the arrest of a for obsceneperson telephonemaking

It thecalls. also avers that informant can identify marijuana
based on with him onOfficer Sweeney’s experience previous
occasions.

cases,In the and the CourtAguilar Spinelli Supreme
endorsed the that in order for a toposition magistrate judge

onthe of an affidavit informant’s hear-persuasiveness relying
information, more than a mereit must contain affirmationsay

of theof and belief and reveal “some underlyingsuspicion
that thefrom which informant concludedcircumstances the

were, ofwere where he claimed and somenarcotics they
con-from which the officerthe circumstancesunderlying

informationinformant... ‘credible’ or hiscluded that the was
108,Texas, 114 (1964);378 U.S.‘reliable’”. v. SpinelliAguilar

410, accord, UnitedStates, 413 States(1969);v. United 393 U.S.
Moreau,573, 113Harris, 577-80 v.(1971);v. 403 U.S. State

303, 307, 764, 766 (1973).N.H. 306 A.2d
in affidavitThe informer relied Gauthier’s personallyupon

onin the trailerfrom the defendantmarijuanapurchased
1972,30, infor-the of hisand established credibilityAugust

Uniteda of the to the officer.mation by quantity druggiving
inHarris, The informer(1971).States v. 403 U.S. 573

onaffidavit went to the trailerSweeney’s personally August
31, 2, 1972,and viewed ofand quantitiesSeptember

in in the of the defendant.marijuana plastic bags possession
303, 307, 764,Id.; Moreau,see v. 113 N.H. 306State A.2d

766 his(1973). His was establishedcredibility by previous
crime,in the with evidence of andsuccess providing police

the informant hadstated under oath thatSweeney proven
to him on former occasions.his toability identify marijuana

257,States, These(1960).U.S.See v. United 362 267-78Jones
of belief andmere affirmationsstatements do not contain

of theevidencebut rather establish substantial pre-suspicion,
defendantthesence of in the trailer bymarijuana occupied

contained suf-on We hold the affidavitsStreet. thatDepot
tocircumstancestheficient detail underlyingconcerning

ofthe to determine the existenceenable probablemagistrate
cause.
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the 54.7 ounces ofthatcontendsalsoThe defendant
at trial withoutintroducedwas erroneouslymarijuana

or clear iden-ofchainof unequivocalcustodyproofadequate
3, 1972,onthatrevealsThe record Septembertification.

olive-coloredtworemoved bags containingOfficer Gagne
from the trailerofor marijuana87 packetspaperplastic

the the smallerinitials onhismarked bags, designatingand
“1” the number He thenand “2”.two numbertheof larger

Fie didtrunk of his car. notin thethelocked patrolbags
itbecause was closedto the Statethetake laboratorybags

weekend, but rather returned to hisLaborover the Day
in the Thethe carhome and driveway overnight.parked

inand cruised hishe hadLabor dutynext patrolDay,day,
time, home andoffor a eventually returningcar period

Onin thehis car driveway overnight. Sep-parkingagain
1972, the5, the to Statehe delivered laboratorytember bags

andwere identifiedindividualtime theat thatand packets
marked.

evi­on the basis that sufficientcontentionWe thisreject
of toas to thedence was continuity possessionpresented

of the were the same.that the contentsdoubt bagsanydispel
914,States, 917 Cir.(9th 1960);v. United 276 F.2dGallego

582,598,Parker, 585Cir. Ct. (1966).3 Conn. A.2dv. 222State
tono one else had a histestified thatOfficer keyGagne

vehicle, of with thewas no evidencethat there tampering
the were in thetrunk or doors of his car and that samebags

In of thecondition as he left them after search. view fact
offered no evidence to thethat the defendant contrary, any

the of the were not thethat contents samespeculation bags
evidence,of the notaffects the itsweight admissibility. People

566, 581, 1,Riser, 47 Cal. 305 10 (1957);v. 2d P.2d State
628, 193,623,Harrison, 471 198 (Ct.81 N.M.v. P.2d App.

1021,State, 1972);5011970); DeLuna v. P.2d 1025 (Wyo.
1104,State, 508 1107 Crim.(Okla. 1973).Trantham v. P.2dcf.

the that the State failedThe defendant also raises argument
ofthe elements of the crimeto all knowing possessionprove
defendant asserts thatIn theof controlled drugs. particular,

rented the trailerthat the defendantit was not established
and control overbe to haveand thus cannot said custody

Furthermore, he that there was nocontendsthe proofdrug.
of the ofof his marijuana.knowledge presence
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on thesereject argumentsWe the defendant’s matters
at toevidence was introduced trial establishbecause sufficient

of the trailer and his ofknowledgeas a lesseehis status
231,Colcord, 109 N.H.drugs.the of the State v.presence

(1968).233, 80, The of theowner trailer testified248 A.2d 82
he rented it to the defendant for approximatelythat six

period beyondand believed that this extended Sep­months
3,tember The of the defendant in the trailerpresence1972.

testimonyof and of a policeat the time the search officer
keythe defendant had a to a small box located on thethat

testimony,to and we believeweightbedroom dresser adds this
court found that the defendant wasproperlythat the trial

704,O’Brien,v. La.in control of the Statepremises. See 255
(1970).484, The fact that the werebagsSo. 4882d232

bureau,trailer,of the one on thein the bedroomlocated
closet, evidence of the defendant’s construc­the in the isother

marijuana.the “A convic­knowledge ofpossessiontive and
evidence thatmay uponbe basedillegal possessiontion for
of the defen­personnot found on themarijuana, whilethe

dant, and control....under his dominionplacewas in a
established, of the character ofknowledgeIf ispossession

omitted).(citations v.. . inferred”drug.the can be Petty
240, 245, 217,447 (1968);167 Colo. P.2d 221 PeoplePeople,

(1961);308-09, 361,306,Nettles, 178Ill. 363v. 2d N.E.2d23
(Mont. 1971); Annot.,v. 487 seeP.2d 530State Trowbridge,

(1963, 1973).810, Supps.91 1968 andA.L.R.2d 812-18
finally (Supp.The that RSAdefendant asserts 318-B:22

1972) him provean unconstitutional burden on toplaces
marijuanahe possessthat was authorized to in violation of

Const, Const, I,amend. V 15.pt.U.S. and N.H. art. RSA
1972) any“in action or(Supp. proceeding318-B: states that22

for thebrought any provision chapter,enforcement of of this
excuse,it not tonecessary negate any exception,shall be

herein,or contained and the burdenproviso, exemption,
excuse,any exemption,orexception, provisoof of suchproof

basicallythe defendant.” The defendant con-uponshall be
andhe a to remain silentrighttends that has constitutional

proofthatpresumptionanthe statute creates unreasonable
unauthorized.possessionof infers such ispossession

laws, U.S.C.A.under federalprovisions drug 21Similar
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c,b, in numerousfoundbeen constitutional885a and have(1),
837,States, 841-47 (1973);U.S.v.cases. Barnes United 412

States, Burrissee, 398 (1970);396 U.S.Turner v. Unitede.g.,
399, Cir.States, 1970);401 Orozco-(7thv. United 430 n.2F.2d

827, 1965).Cir.States, (9thv. United 344 F.2d 829Vasquez
C.Wharton,1 14 ed.§See (13thCriminal Evidencealso

deci-The these1972). constitutional test fashionedTorcia by
towhether relatedsions is the is reasonablypresumption

the the to If the combinationfacts that State is required prove.
of the offacts and the elementsthose inferences establish

crime,the then the said to have beendefendant cannot be
ch.of his to remain silent. RSA 318-Bdeprived right (Supp.

authorizes and wholesalers1972) (RSAmanufacturersonly
318-1972)), (RSA318-B.-5 and laboratories(Supp. hospitals
vet-B:8 and1972)),(Supp. pharmacists, practitioners

10 1972))and to(RSAerinarians 318-B:9 possess(Supp.
are to be utilizedcontrolled such as marijuana, theydrugs, if

business,“in the ofcourse occupation,regular profession,
or of the RSA 318-B:6possessor.” (Supp.employment, duty

such is1972). Since authorized unlikelypossession extremely
thefor in his we hold thata individualprivate dwelling,

is1972)under RSAcreated 318-B:22presumption (Supp.
case doesunder of this andreasonable the circumstances

not violate the defendant’s constitutional rights.

overruled.exceptionsDefendant’s

All concurred.


