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concluded that the was not asmisledreasonably jury being
to the in theissues case.

The defendant further that thecontends trial court’s dis­
in his surrebuttal to matterscretionary ruling restricting

in claimintroduced rebuttal was erroneous. This is unsupportable.
390,Rollins,v. 73 N.H.wood Cash Co.RegisterHall­
222,391, 380,A. 381 v. N.H.(1905); Gerrish 7262 Whitfield,

223, 551,55 A. Court Rule(1903).552 alsoSee Superior
shall,“the65 which states that defendant before resting, put

defense,in introducehis whole and shall not thereafter any
inevidence such as be to theexcept may reply rebutting

evidence.” R. 65 1973).RSA (Supp.491:App.
erred inThe defendant that the court allow-finally argues

the of to be asissue considereding permanent disability
an element of without the introduction of evidencedamage

of or of totables use establishby way mortality by experts
her life contention ourThis was resolvedexpectancy. by

Motors, Inc.,recent indecision v. N.H.113SeyboltBromfield
525, 528, 914,309 916 (1973),A.2d which thatestablished

evidence notsuch is required.

overruled.exceptionsDefendant’s
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& W. Holmes for theTetler Holmes Gary orally) plaintiff.{Mr.

for the defendant.R. brief andRobert orally,byRenfro,

Kenison, two WhetherThis case questions:presentsC.J.
accountof a defendant’sattachmenta checkingprejudgment

theof a withouta sheriff at the request plaintiff givingby
for anotice and andefendant prior opportunity hearing

of theoron the underly-validity plaintiff’svalidity probable
claim, the due clause of theviolates fourteenthing process

States,of theto the Constitution United andamendment
does, whether the ofif it willholding unconstitutionality

effect.be retroactivegiven
Plaintiff law toa action recover the balance thatbegan

to onit claimed be due defendant’s notepromissory by
to atrustee writs sheriff. Trusteedelivering process deputy

in inthis State is denominatedprocess garnishment many
sheriff, 3, 1972,other onStates. The deputy February

theattached defendant’s account without notice tochecking
himthe defendant and without an forgiving opportunity

later,Seven the served thea sheriffhearing. days deputy
writ the The writ indefendant. was returnablesummoning

OnCourt.March to the Portsmouth District1972 February
16, 1972, under it inthe oath that hadtrustee disclosed

that was credited to the defendant’s check-its $400possession
theaccount. The case was transferred to Rockinghaming

in onCourt defendant’s1972 petitionCounty Superior July
1973,remove under III. In Marchto filed RSA 502-AT4

merits,to of the moved todefendant vacateadjudicationprior
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the attachment of his bank account and to the denialexcepted
of the Perkins,motion by J.

When for the sheriff to attachplaintiff arranged deputy
account,defendant’s Newchecking Hampshire practice per-

mitted a to obtain from clerks of district orplaintiff superior
courts blank trustee ofwrits attachment bear-original process

the of the clerk and the seal of the court. Aftering signature
out an writ and afilling original duplicates, plaintiff’s attorney

would deliver them to a orsheriff sheriff for ser-deputy
vice on the trustee and the defendant named in the writs

the The sheriff would the serviceby attorney. complete
of the writs on the thetrustee and defendant asduplicate
directed, make his return of service on thecompleted origi-

writ,nal and return the writ to theoriginal plaintiff’s
Plaintiff’s would enter the writattorney. attorney original

in the office of the court clerk. The courtappropriate
would have official notice of the law action for the first
time of the writ.upon entry

1973,15,This is now Onobsolete.practice August pur-
suant to RSA 490:4 court the1972), this(Supp. approved

court’s “Tentative andRules toProcedures■superior Imple-
ment New Attachment Law ch.(RSA RSA ch. 511-A511-A).”

entitled1973), Attachment Proce-(Supp. “Pre-Judgment
dure”, 2, 1973, 1973,onwas enacted Laws ch. 537.July by

1-4,RSA 511-A: 7 1973) a to(Supp. require plaintiff give
to a defendant notice of aprior proposed prejudgment
attachment, attachment trustee and toincluding by process,

a defendant an for agive opportunity preliminary hearing
made,before the attachment is thereunless are exceptional

9(§ 8).circumstances Section theconfirms continued validity
of all after an oforder the court is issuedstatutory process
under the chapter.

Plaintiff for a sheriff to attach the defen-arranged deputy
dant’s account trustee under the author-checking by process

512:9-b,of RSA which thatity banks be namedprovides may
as trustees for or ofcredits”chargeable “any goods, rights,
defendants in their hands when the writs are served. Service
of the trustee writ on the intrustee the case at barprocess
constituted an attachment of defendant’s inproperty rights

138,the Hale,trustee’s v. 71 N.H. 51 A.possession. Edgerly
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othernor statutoryNeither RSA 512:9-b679 (1901). any
of thethe attachment checkingthatrequiredprovision

andthe defendantnotice towithmadeaccount be prior
none.theandfor aan plaintiff gavehearing,opportunity

of thethe ConstitutiontoThe fourteenth amendment
nothat State shallUnited States declares any person“deprive

Thedue of law.”of. . . without requisitesprocessproperty,
fourteenthunder theof lawof dueprocedural process

— forand annotice to aamendment opportunityperson
in atime andhim to be heard at a meaningfulmeaningful

— knownhave beenare affectedmanner before his rights
Manzo, 380v.for over aand Armstrongcentury.accepted

Hale, (1864).68 U.S. 223(lWall.)U.S. 545 Baldwin v.(1965);
395Financev.The ofcases Sniadach Corporation,Family

Shevin, 67 (1972),407 U.S.v.U.S. 337 and Fuentes(1969),
dueofenforced these processproceduralrequisitesrecently

unconstitutionalas statutory provi-by holdingrespectively
of andattachmentsions a wagespermitting prejudgment

notice andof withouta priorgoodsprejudgment replevin
characterizedfor a Sniadach prejudg-hearing.opportunity
“tremendousof asment attachment hardshipimposingwages

held thatto andon with familiesearners support”,wage
ofwere “a byproperty” protectedspecialized typewages

ofthat afourteenth amendment andthe depriving person
fornotice andhis without hearingopportunitywages prior

340. Fuentes settled395 U.S. atwas unconstitutional.
clear thatof the prop-Sniadach makingbyopinionambiguities
isthe fourteenth amendment any property,erty protected by

onfor a thenotice andand that validityhearingopportunity
of claimor the underlying priorprobable validity plaintiff’s

to theto a is a constitutional requirement applicabletaking
life”,ofof not the “necessitiesonlytaking any property,

of of the and of the financialtheregardless length taking
circumstances of the debtor. 407 U.S. at 88.

Fuentes declared that the fourteenth amendment’s protec-
tion extends to interest” (Boddie“any significant property

371,Connecticut, 401 continued(1971)),v. U.S. 378 that pos-
interest,or ofsession use constituted such aproperty property

and that a could be of it after noticeperson deprived only
of theoron the validity plain-and validity probablehearing
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person86. aunderlying Deprivingtiff’s claim. 407 U.S. at
itself,of of propertyuse his is of to actuate theenough,

fourteenth even if theprotection, deprivationamendment’s
temporary. Statutory provisions,is such as RSA and512:40

511:53,RSA a to obtain release of hisallowing person
attached a or to have the attach­property upon posting bond

court tobyment reduced or if it is found a bedischarged
personor do not the fact that aexcessive unreasonable alter

has been of the of hedeprived propertyuse his before has
validityhad notice on theopportunity hearingand an for a

probable validityor of the plaintiff’s claim.underlying Id.
84-85; Inc.,Electromech,at Brown Constr. v. 358Co.Trapper

(D.N.H. 1973).F. Supp. Attachment,105 Levy,See generally,
Garnishment & GarnishmentExecution: SomeAmerican Problems

in the 5 Conn.Considered the Light English Experience, L.J.of
(1973); Landers, Sniadach,&399 Clark Fuentes and Beyond:

The (1973);Constitution,CreditorMeets the 59 Va. L. Rev. 355
Comment, (1973); Note,73 Colum. L. Rev. 342 53 B.U.L.

(1973).41Rev.
Sniadach and that “extraordinaryFuentes state situations”

justifywould notice andpostponing untilhearing after an
attachment or seizure has been emphasizedmade. Fuentes

unusual”,that the extraordinary situations be “trulymust
gave examples protectionand as the of the public against

(1947);Mallonee,failurea bank v. U.S.332 245(Fahey Coffin
(1928)),Bennett,v. securingBros. U.S. the of277 29 state

(1921)),jurisdiction 94court v. U.S.256(Ownbey Morgan,
the of a national war’s needsmeeting (Central Union Trust

(1921)),Garvan,Co. v. 554U.S. protection254 the of the
from v. & Cassel­public drugsmisbranded (Ewing Mytinger

(1950)),Inc., 594 or from339 U.S. contaminated foodberry,
(1908).(North American v.Co. U.S. 306211Storage Chicago,

n.23,Fuentes, 407 at 91U.S. The Court stated92 nn.25-28.
that each case involved an or“important governmental

interest”,general public “a needspecial very promptfor
action”, byand “strict control” governmenta initiatingofficial
the attachment or seizure under “narrowlystandards of a
drawn” statute. 407 at 90-91.U.S. The at bar notcase does

anymeet of these conditions.
We hold prejudgmentthat a person’sattachment of a
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theRSA a sheriff ataccount under 512:9-b bychecking
noticetheof a without person priorplaintiff givingrequest

orfor a on theand an validityhearing probableopportunity
violates the dueclaimof thevalidity plaintiff’s underlying

theto Constitu-fourteenth amendmentclause of theprocess
Elec-Co. v.Brown Constr.the United States.tion of Trapper

v.1973);105 SchneiderInc., (D.N.H.tromech, 358 F. Supp.
accord, Clement1972);741 Mass.(D.349 F. Supp.Margossian,

933F. (D.N.H.360North Streetv. Four State Supp.Corp.,
Bank, 360 F.Warren Nat’lv. Merchants1973); Supp.Gunter

1085 Me. Financev. Household(D. 1973); Lynch Corp.,cf.
538,405 U.S. (1972).552

is retroac-The whether thisis holdingquestionremaining
andcourt decisionstive. Under common-law theory, opinions

for in the lawwhat is theyretroactively, sayingoperated
Walker,v.were was. Linkletterwhat the lawsaying always

618,U.S. of a court(1965).381 Retroactive622-23 operation
and did not contractualdecision impairopinion obligations

Oil v. U.S. 444 did(Tidal (1924)),Co. 263 not violateFlanagan,
the due did not come under the(id.),clause exprocess post

309 and(1915)),U.S.(Frankfacto clause v. 237Mangum,
clauseof the lawsdid not violate the (Sunrayequal protection

Commissioner,Oil 147 Cir.(10th 1945).Co. v. F.2d 962
constitutional, ofretroactive courtaAlthough application

is harsh who relied on thedecision on have law nowpersons
courtdeclared unlawful a decision.by

of a court and decisionProspective opinionapplication
law as to the case beforeprecedentmay apply preexisting
rule of other cases from thethe court and the new law to

date of the decision. This wouldprospective application per-
rule of old rulemit a substitution of a new law for an without

Schaefer,rule.relied oldwho have on theharming persons
The Control Overruling,“Sunbursts”: Technique Prospectiveof of

Comment,N.Y.U.L. Rev. 631 See 71 Yale(1967).42 generally
Annots.,907 L.(1962); Ed. 14 L.(1970);22 2d 821L.J.

Ed. 10 A.L.R.3d The(1966); (1966).2d 992 1371 Sunburst
held that couldcase State courts theirconstitutionally apply

and decisions Great No. R.R. v. Sun-opinions prospectively.
Co.,Oil & U.S. “Weburst 287 358 the(1932). thinkRefining

federal consitution no voicehas the A statesubject.upon
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in defining the oflimits adherence to precedent may make
a choice for itself between the principle of forward operation
and that of relation backward. It may say that decisions of

court, overruled,its highest laterthough are law none the
less for hand,intermediate transactions .... On the other

mayit hold to the ancient dogma that the law bydeclared
its had acourts Platonic or ideal existence before the act

declaration,of in which event the discredited declaration
been,will be viewed if it hadas never and the reconsidered

declaration law from theas atbeginning.” Id. 364-65.
The Supreme HampshireCourt of New has itsapplied

opinions prospectivelyand decisions whenever it thoughthas
justice to be by doingbetter served so Herron v.(e.g.,

(1971)324,Northwood, 111 N.H. 661 (budget com-282 A.2d
law); Durham,mittee’s right-to-knowviolation of v.Madbury

(1968) (allocation474,108 N.H. 760 of foundation240 A.2d
componentaid to school districts of cooperative school dis-

trict); (1961)Asadoorian, 330,Rix v. 103 N.H. 171 A.2d 925
(constitutional amendment on availability by juryof trial in

Gleason, 369,certain cases)\ Exeter Acad. v. N.H.102Phillips
(1960)157 jurisdiction769 (probateA.2d court’s exclusive

accounts)).to appoint testamentary approvetrustees and
State,Relying on a inlong standing practice plaintiffthis

in the at action at law with abegan prejudgmentcase bar his
processtrustee attachment in February Sniadaeh was1972.

1969; Fuentes,decided in in did1972. SniadaehJune June
not clearly foreshadow orFuentes the in theholding case
at bar. referred to wagesSniadaeh as specialized type“a of
property” deprivationwhose would impose “tremendous

onhardship wage earners with families to support” and
would “drive a wage-earning family to the wall”. See Laws
1967, 1969, 446:1,and228:1 Laws RSA 512:amending

II for21 the legislature’s similar concern in this State.
The opinion emphasized wages particularas a type of
property and emphasized the financial ofcircumstances
the earner.wage Plaintiff’s declaration in the sayswrit that
the defendant was indebted $109.91;to it in the ofsum
plaintiff attached in defendant’s checking$400 account.
Defendant’s inaffidavit this sayscase that he paid a $500

depositcash for a tent trailer [he]and later “told the bank
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towanted hold back on some of the until the defectpayments
the was made but the bank to[in trailer] refusedgood”,

forthat reason of the dueinstallmentsaccept nonpayment
under defendant’s note. On the record beforepromissory

court in on inthis was justifiedplaintiff relying precedent
State and in to athis Sniadach inapplicable prejudg-thinking

Hill,ment ofattachment a account. Inc.Seechecking Higley
F.v. 360 Mass.(D. 1973).203Knight, Supp.

threeThe Court of the United States has listedSupreme
in that a federalthat it considersfactors determiningseparate

in not (1)a civil case will be retroactively:holding applied
The new of lawestablishes a overrulingholding principle by
clear on which relied orpast precedent litigants by deciding

foreshadowed;an issue that was not the merits(2)clearly
case,of inthe from the of of the ruleperspective history

rule,the and effect of the and the effectquestion, purpose
of its retroactive nonretroactiveoperation, requires applica-
tion of the and (3) results would ensueholding; inequitable
from Huson,retroactive Chevron Oil v. 404Co.application.

97,U.S. 106 (1971).
We hold that the in this case will not beruling applicable

to the case at bar or to other civil actions nowretroactively
1973,in the 2,State courts that were before thebegun July

Hill,effective ofdate RSA ch. 511-A 1973). See(Supp. Higley
v. F.Inc. 360 We(D. 1973).Mass. also203Knight, Supp.

hold that the in this case will not be retroac-ruling applicable
to State court orders trustees with the amountstively charging

of defendants’ held them as trustees under mesnecredits by
2, 1973, withouttrustee made beforeattachmentsprocess July

the notice for hear-defendants andgiving prior opportunity
Clement F.See v. Four North State Street 360ing. Supp.Corp.,

Electromech,933 (D.N.H. v.1973); Brown Constr. Co.Trapper
Inc., 358 F. 105 (D.N.H. 1973); Gunter v. MerchantsSupp.

Bank,Warren Nat’l 1973);360 F. Me.1085 (D.Supp. cf.
538,v. (1972).Household Fin. 405 U.S. 552Lynch Corp.,

overruled; remanded.Exception

All concurred.


