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Insurance Commissioner
No. 6723

HospitalizationHampshire-VermontNew Service

v.

Whaland,E.Francis Insurance Commissioner

15, 1974February

F.& Smith Richard(Mr.Sanders orally)Upton, Upton
for the plaintiff.

Rudman,B. and Edward A.Warren attorney general, Haf-
for the defendant.(Mr.fer, attorney orally),Haffer

Kenison, The in this is theissue case legal-primaryC.J.
order ofof the defendant insurance commissioner’sity

14, 1973, Blueof thein reference to theMay operation
order-in New The commissionerCross Hampshire.plan

waswhichrate increase of 4.7ed an annualized percent,
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and re-than that thelesssubstantially by plaintiff,sought
the orders to:quired plaintiff by supplemental

1. inEliminate distinctions andcoverageexisting
subscribers;between andrates nongroupgroup

the medical lifetimeIncrease maximum2. major
$30,000 $250,000 covered clai-from tobenefits per

and to a maximum coinsurancemant pay-provide
$1,000able clause no than year pergreater per

in thecovered claimant “without an increase major
level;”ratemedical

of directors so that a3. Reconstitute its board major-
men women of thethe andity represent working

state.

the commis-order was reaffirmedOn this byrehearing,
14, 1973,on was thesioner and an filed byAugust appeal

RSAto RSA and1973)419:13plaintiff pursuant (Supp.
541, order wasch. wherein thevariousalleging grounds

11, 1973,or On thisunlawful unreasonable. September
motion for a ratecourt the temporarygranted plaintiff’s

bond, a determi-underincrease of 26.9 pendingpercent
14, 1973 order. Newof the of thenation Maylegality

Whaland, 113v.ServiceHampshire-Vermont Hospitalization
461,N.H. 508 (1973).309 A.2d

toThe of the case is similarfactual context present
case,that of its Newcompanion Phy­Hampshire-Vermont

717,Durkin, 416 (1973),113 N.H. 313sician v. A.2dService
14,which involved the of the 1973 order inlegality May

reference to the of the New Blueoperation Hampshire
Shield In re Newplan. Hampshire-Vermont Hospitaliza­Cf.

Service, 313 6 The intion (Vt. 1973).A.2d history begins
1971, ofwhen Blue Cross for a rate increasefiledJuly

14.8and33 in its basic contractsubscriber perpercent
’65’ Oncent in the contract to RSA 419:6. Maypursuant

1972,8, Blueafter a series of joint involvinghearings
Shield, dis­Blue the insurance commissionerCross and

not metthe hadthe becauseapproved request plaintiff
were not “ex­burden of the ratesits thatproof proposed

cessive, Theor pro­inadequate, discriminatory.” plaintiff
months,over theseveral modifications followingposed

27, 1972, commissioner fin-and on the insuranceJuly
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in5.7increase ofan annualized percentally approved
bothBlue revenue for He orderedCross’ total 1972. also

Blue theirCross and Blue Shield to reduce contingency
funds, from areserve which functioned to themprotect

of from un-condition insolvencytemporary resulting
from aclaims catastrophe, epidemicusually arisinglarge

dislocation, to level of one month’seconomic aor serious
claims and expenses.

level of this fund has beenThe disputedappropriate
the fund hadfor severalthe years. Althoughpartiesby

thein former years,been plaintiffconsiderably higher
31,level that Decemberlower its soforced tobeen byhad

of andmonths claimsto 2.71971 it amounted expenses,
At the$8,000,000. hearings precedingapproximately

order,27, ac-the insurance1972the department’sJuly
one month’s claims andthattestifiedtuaries expenses

the of thebe sufficient. testimony actuarywould Despite
was theBlue Shield that two monthsBlue andCrossof

minimum, to thethesafe tryreluctantly agreedplaintiff
the on a trial basis.recommendedlevel by department

30, 1972, Blue for an aver-Cross filedOn November
effectiveto becomeof 17.4rate increase percentage

1, fund had been1973. The reserveJanuary contingency
month’s andto one claimsreduced approximately

view the rateand in the proposedplaintiff’sexpenses,
level.the fund at thistoincrease was preservedesigned

However, intestifiedan insurance actuarydepartment
Blue thatBlue and ShieldCrossjoint involvinghearings

meet the cashwas toa reserve fund adequateten-day
The insurance com-needs of the insurance companies.

that a two-he still believedthattestifiedactuarypanies’
1973,14,Onminimum.the safemonth reserve was May

which author-orderthethe commissioner issued present
fund tolower the reservetoa rate increaseized designed

He statedandten of claims expenses.operatingdays
reserve, tothat a approximatelyamountingten-day

dif-meet unforeseen$1,000,000, towas sufficient any
rather thanthat the cashficulties and stressed position

Bluemeasure ofthe more accuratethe wasbalance sheet
to meet itsCross’ obligations.ability
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Financial ondata was introduced therehearing by plain-
1972,31,which showed oftiff that as December the aver-

of thereserve Blue Crosscontingencyage seventy-four
in 1.78this was months of claims andcountryplans operat-

theand that for nineteen in the sameexpensesing plans
1,000,000as thesize to mem-(500,000category plaintiff

thebers), was months.2.34 This data demonstrat-average
that the reserve of one monthed was lowerplaintiff’s

other its 1.14than in nearest was(theany plan category
othermonths), but. that eleven in otherplans categories

also if thehad smaller reserves. It revealed that ten-day
effect,were into the Newrequirement put Hampshire

would reservehave a lower than all but six inplan plans
commissioner,The defendantthe insurancecountry.

however, was not this evidence that thebypersuaded
14,of 1973his order and re-wasreasoning May faulty

31, 1973,his Onaffirmed December theprevious ruling.
$6,098,showed it loststatement thatplaintiff’s year-end

1973, even effect thein after to055 26.9giving per-
increase,cent rate that the balance sheet showedand

of $2,563,255.a deficit at least
The contention theis that defend­plaintiff’s primary

order theant’s reserverequiring ten-day contingency
cannot be forthe facts thereasonably supported by
reasons set forth in New ermont Ser­Hampshire-V­ Physician

717,Durkin,vice v. N.H. 313 416 In(1973).113 thatA.2d
we heldcase that the record evidencecontained no other

than to the that theconclusory supportopinions position
reserve be Newwould for theten-day adequate Hamp­

Blue Theshire Shield that a ten-­assertsplan. plaintiff
reserve would it in a financialday place precarious posi­

tion because the of theamount reserve be insuf­would
toficient it from the thefluctuations ofprotect economy

or an force itand would tounexpected catastrophe,
from to under oftime time a conditionoperate tempo­

in which its assets less thanwould be itsrary insolvency
Toliabilities. this the drawssupport position, plaintiff

attention to the indeficit its sheet.balancepresent
that,hand,The ondefendant the other underargues,

RSA 541:13 the must show a clearplaintiff by prepon-
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decisionthat the commissioner’sderance of the evidence
theHe thatwas or unreasonable. plaintiffunjust urges

because, evenhas not met this ofburden thoughproof
de-thethe that1973 statement demonstratedyear-end

increaseratefendant had themiscalculated appropriate
reserve, wasto sustain a his order reasonablyten-day

Blue Crossthefor needs ofto the cashdesigned provide
thethatthe defendant plain-plan. recognizesAlthough

times, tohetiff be insolvent attechnically pointsmight
tenofa levelthe of other atsuccessful plansoperation

reason-actedor his that heless to bolsterdays argument
in the order.ably issuing

the reliedA review the record shows that evidenceof
to thethe reservecommissioner ten-daysupportupon by

in the Bluethe as that reliedsameis substantially upon
case, we with the that theShield and thus agree plaintiff

infor the reasons articulated thatorder defectiveis
723-24, InatN.H. at 313 A.2d 421.113See par­opinion.

ticular, the financial data reveals that six otheralthough
level,the we canat or belowhave ten-dayplans operated

to thatthe record sustain ano evidence infind finding
thebe to ensure success­a reserve wouldsuch adequate

New Blue Crossof theful Hampshire plan.operation
the otherfactorsThere be affectingmay distinguishing

a mini­them better towould makethat adaptedplans
reserve, the com­not show thatthe record doesmum and

into account. Theresuch considerationsmissioner took
also no forth in the record to buttressare data setfinancial

$1,000,000a reserve ofthatthe commissioner’s finding
of Newto meet the needs thewould be sufficient Hamp­

While of the commissioner isshire a decision primaplan.
541:13, willRSA thisreasonable underfacie presumption

no evidencebe overcome a that was present­by showing
in record sustain the order. New Tel.ed the to England

359, 9, 15353,State, (1949);95 N.H. 64 A.2dTel. v.& Co.
(1965);Law1 F. State Administrative 259-62Cooper,

1959,Couch, R.§ ed. Anderson(2dG. Insurance 21:382
1972).Supp.

a ten-thatwe are notIt should be noted that holding
of law.defective as a matterreserve is Peterboroughday Cf.
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116,206, 210, 119168103v. N.H. A.2dSav. Bank King,
success­The that havefact other(1961). plans operated

a re­is evidence that suchwith a minimum reservefully
for the Newserve could be found suitable Hampshire

ofthe discretion theThis lies within sounddecisionplan.
419:6, we willunder RSA andinsurance commissioner

if it onnot overturn his isjudgment grounded compe­
evidence reveals thetent and substantial and clearly,

I,14 IIof his determination. RSA 400-A: 23 abasis See
New v.1973); Service(Supp. PhysicianHampshire-Vermont

717, 724, 416,Durkin, (1973);113 N.H. 313 A.2d 421 Ap­
305,Cross, 29,Blue 34 Ohio Misc. N.E.2d296plication of

Larson,Ins. v.1972);Com. Pis. Mut. Co.(Ct.307-09 Liberty
Davis,866, 4 K.1964);D.C.(Fla.169 So. 2d 872 App.

1970).§Administrative Law Treatise (1958,29.02 Supp.
The next contention thatis supplementalplaintiff’s

1 evidenceorders and must fail because the2 support­
to in refer­these orders was found be insufficienting

for Blue into the orders the Shieldence identical plan
Durkin, 113v.New ServiceHampshire-Vermont Physician

defend­717, 416, The724, (1973).N.H. 313 421-22A.2d
in thehowever, set forthant thethat explanationssuggests,

14, thethatorder demonstrate1973 supplementalMay
ex­Cross’ financialwere on of Blueorders based evidence

facie reasonable.and the orders arethusperience, prima
decision isShieldWe that the Bluewith theagree plaintiff

and hold that these orders werecontrolling supplemental
issued. Id. the commissioner hasimproperly Although

orders,to theissue such he must act on basisauthority
of evidence. In toand substantial referencecompetent sup­

1,order the commissioner haveshouldplemental compil­
to a ofed data clear howprovide explanation nongroup

individuals are of benefits ac­unfairly normallydeprived
Likewise,to of tocorded members in referencegroups.

2,order he have demonstratedshouldsupplemental
financial and statistical evidence how the increasethrough

could withoutin medical benefits be accomplishedmajor
an increase in the rate level.

order 3The final claim is thatplaintiff’s supplemental
Thethe de-exceeds commissioner’s authority.statutory
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in that the Blue Shield decisionresponsefendant argues
him. We canauthorityconferred on findimpliedly such

419ch.in Blue or in RSAnothing the Shield decision
authoritywhich be in theinterpreted vestingcan as such

to grantWhere the has intendedlegislaturecommissioner.
of ansupervisory powers compositionover the insurance

board,company’s example,it so Forexpresslyhas stated.
1973),(Supp. membershipunder RSA and404-B:7 D:7
subjecton the board of to the com-guaranty associations is

may deny approvaland he suchapproval,missioner’s
fairlyare notwhere he that all member insurersfinds

1973), com-Or under therepresented. (Supp.RSA 420:7
419, the Newch. the ofpanion approvalstatute to RSA

ma-for theSociety must be obtainedHampshire Medical
corporationmedical servicejority of the directors on a

without suchisboard. It is clear that the commissioner
419, 3 isordersupplementalunder RSA ch. andauthority

ineffective.

Remanded.

Duncan, Grimes, sit; con-the othersdid notand J.,J.,
curred.


