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theor modificationare to byrequirements subject change
but not be administrativealteredlegislature, may by

action.

Remanded.

Grimes, sit;did not the others concurred.J.,
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Hollis, C.& andSoden RansmeierSulloway, Godfrey John
theorally) plaintiff.forRansmeier(Mr.

attorney general,Rudman, and G.B. CharlesWarren
for the defend-orally),Cleaveland, Cleavelandattorney (Mr.

ant.

Griffith, declaratory judg-forpetitionaThis isJ.
whether theto determinebyment thebrought plaintiff

Profitssubject New BusinessHampshireto theisplaintiff
and, tosubject77-A if taxationby ch.imposedTax RSA

77-A, act con-ch. whether the isunder the terms of RSA
ch. 77-ARSAin to theapplication plaintiff.itsstitutional

1970,22, toapplicable grosseffective and isAprilbecame
1, 1970.subsequent Januarytoearnedprofitsbusiness

thirty-withHampshirea corporationPlaintiff is New
companya personal holdingnine stockholders asclassified

Revenue Code.in of the Internalas defined section 542
in 337Presently liquidationit is of under sectionprocess

of the Internal Revenue Code of 1954.
question corporationthe tax in the own-During period

corporations,of in two of whiched shares stock fifteen
New in-corporations,were and derived itsHampshire

owned andcome from received on the stockdividends
of The cor-resulting from the sale certain stocks.gains
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of the of theconsistedporate expenses salary president,
fees,directors’ and fees to its forpaid attorneys keeping

books, dividends,the its and variouscorporate disbursing
services.legal

Plaintiff that it notclaims is a “business organization”
within the of the statute. RSA defines77-ATmeaning
a to the as“Business statutesubject “anyOrganization”

or-whether or other form ofenterprise, corporation...
which is for or and whichganization organized gain profit

derives economic frombenefit the ofemployment prop-
or or . . .”labor both within the state . Theerty plaintiff

was formed for the of ancorporation purpose managing
investment for the of Theits stockholders.portfolio profit
word in the statute is not limited to“property” tangible

but as set forth in the theproperty specifically Report of
Force, based,Citizens on whichTask the statute is is intend-

ed to include theintangible property. Opinion Justices,of
117,110 119, 290,N.H. 262 A.2d In(1970).292 addi-

tion the labor in investment and distribu-plaintiff employs
tion of its income. The therefore is a “businessplaintiff

within the of RSA 77-Arl and sub-organization” meaning
to tax thereunder.ject

Plaintiff to Profitsclaims that it to the Businesssubject
Tax would result in adiscrimination betweenimproper

such as the individual orand ancorporation plaintiff part-
or of from divi-all whose income is derivednership, part

dends. inThis was noted andobjection rejected Opinion
117, 123, 290,the 110 N.H. (1970):295262 A.2dJustices,of

“While the tax now thebusiness would haveproposed
effect of the RSA 77:4nullifying exemptions provided by

5and where it to interest and dividends accru-may apply
to business as from theing organizations, distinguished

accounts of individual orpersonal solepartners proprie-
tors, no constitutional issue would bethereby presented,
since business income be classifiedmay reasonably sepa-

salaries,from and indi-rately unearned income ofwages,
viduals.” 136,111the N.H. 276 A.2dOpinion Justices,of
821 (1971).

The fact that is classified as a hold-plaintiff personal
for incomefederal tax and re-ing corporation purposes
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thantreatment as amore favorable taxceives corporation
relevant to the issue before us.notother iscorporations

429, 150309Lawton, (1973).113 N.H. A.2dLawton v.
thattheweNeither are by plaintiff’s argumentpersuaded

at the behestthewe should entitycorporatedisregard
Previte, v.Inc.Peter R.of the corporation,plaintiff Cf.

579, 311 A.2dFlorist, Inc., 121(1973).113 N.H.McAllister
stock-of individualthe taxationthatPlaintiff agrees

received fromch. 77 of the dividendsunder RSAholders
isthe constitutionally permissibleplaintiff corporation

beenof the havethe corporationgross profitsalthough
77-A. 110RSA ch. thetaxed under Justices,Opinion of

117, howeverPlaintiff(1970).N.H. A.2d 290262 argues
from which it receivedthat two of thesince corporations

thewere Newdividends Hampshire corporations plaintiff
will be to an unconstitutional of double tax-subjected levy

of theation. Neither the receivedcorporations plaintiff
from to tax under RSA ch. 77-A.dividends was subject

One under the of RSA ch. 84was taxed (theprovisions
the other under RSA ch. 83-Btaxation of andbanks) (the

However, if ittax).franchise that receivedplaintiff argues
from New to thedividends subjectHampshire corporations

Tax, the income wouldProfits then be taxedBusiness
of the Whilemore once in violation constitution.than

the ofto factstax situation isthis contraryhypothetical
case, of its di-sourcewe hold neither the actualplaintiffs

would resultnor the sourceincomevidend hypothetical
of our State constitution.in a violation

1971,Laws 77-A:4RSA360:1 amended by permit-
of dividendsfrom businessdeductiona profitsgrossting

from its whosereceived a subsidiarycorporationby parent
underbeen to taxhadbusiness subjectalreadyprofitsgross

toof this deduction isch. 77-A. “TheRSA pre-purpose
on the identical businessvent double taxation pro-gross

ofor aof a controlledfits corporationsgroupcorporation
neitherV Since1973).RSA 77-A:4and its (Supp.parents.”

dividend income comesnoractual hypotheticalplaintiff’s
amendment, in-its dividendwithin the of thisprovisions

thenondeductible undercome income andis business
statute.
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ownedof a subsidiarybusinessThe whollyprofitsgross
toincomeareto in RSA 77-A:4referredcorporation
ordeclaredaredividendswhetherthe corporationparent

thehasthefollows that paidnot. It corporationparent
not beand shouldof thetax subsidiarybusiness profits

to haveelectionof itsreasonitto bypay againrequired
cor-to theincomedividendas parentthose paidprofits
cor-them in therather than subsidiaryretainingporation

202, 207, A. 2d106 N.H. 208theJustices,Opinionporation. of
would be458, of the two taxes“The incidence(1965).462

in double taxation of a sorttoidentical as resultso nearly
under our Constitution.”which is not Opinionpermitted

321,559, 577, 14984 N.H. A. 330 (1930).theJustices,of
in the ac-of is eitherNo taxationsuch presentidentity

New dividendstual or corporatehypothetical Hampshire
incidence ofbe received the “[T]hethat by plaintiff.may

determined and distincttwo taxes isthe by separate
207,202,106 N.H.the 208factors.” Justices,Opinion of

458, the is462 first(1965).A.2d Assuming corporation
tosubjectNewthe corporationHampshirehypothetical

in-received businesswhich hasProfits Taxthe Business
deductionsreduction the allowablecome and after paidby

tax, elect tothensucha business maycorporationprofits
all, none ofdividends orout in the form of part,pay

the or it declare aafter taxthe mayprofits remaining
unrelated to thefromdividend grossprofitsentirely past

on. The receivesthe taxit has corporationpaidprofits
the firstdividends declaredsome of the by hypothetical

income and afterbusinessthem to itsaddscorporation
a business tax.its business profitsexpenses paysdeducting

In there are two distinct businessthis situation separate
two of income. It hasentities with different streams long

been that sometimes the taxation ofrecognized personal
involves taxationproperty necessarily potential duplicate

611,to a certain extent. 77the N.H.Justices,Opinion of
93 A. 311 No tax to(1915). occurs as the actualduplication
dividend income of the the Justices,plaintiff (Opinion of

210,111 N.H. 741 the279 A.2d and(1971)), potential
as to dividend income woulditsduplication hypothetical

be minimal. In neither would there becase unreasonable
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double taxation within the of the constitution.meaning
117,110 N.H. (1970);the 262 A.2d 290Justices,Opinion of

533,97 81 A. 845the N.H. 2d (1951).Justices,Opinion of

Petition dismissed.

All concurred.
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