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double taxation within the of the constitution.meaning
117,110 N.H. (1970);the 262 A.2d 290Justices,Opinion of

533,97 81 A. 845the N.H. 2d (1951).Justices,Opinion of

Petition dismissed.

All concurred.
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Railed, for thebrief andby orally, plaintiff.James J.

Sullivan, & Horton L. Sullivan(Mr. orally)Gregg James
for the defendant.

Devine, Millimet, and M.Stahl & Branch Joseph McDonough
III for the intervenor.(Mr. orally)McDonough

Kenison, in whetherThe sole this case isquestionC.J.
an action to recover for suffer-injuriespersonaldamages
ed the from an automobile accidenttestatrixby plaintiff’s

defendant,ofcaused the the herallegedly by negligence
husband, should be the defendantdismissed because was
the sole under his wife’s will. In advance ofbeneficiary
trial, the defendant’s motion to thedismiss action was
denied the trial court. A trial with a view resultedby by jury

$7,500.in verdict fora the in the amount ofplaintiff
verdict,After the the defendant renewed his motion to

anddismiss also moved to set theaside verdict. J.,Dunfey,
denied both motions and reserved and alltransferred

of law raised thesequestions by proceedings.
26, 1968,On C.Olivia was a inJuly Hagen passenger

an automobile her which involv-husband wasoperated by
Alton,ed in an accident in New vehiclewith aHampshire

one Mastroelli. As a of the acci-resultbeing byoperated
dent, which wereMrs. suffered injuriesHagen personal
unrelated to her death. She suitsubsequent brought

her husband and to recoverMastroelliagainst damages
later, while thefor the several months and caseinjuries

5, 1970, ofwas she died on November at the agepending,
The the benefi-defendant was named soleeighty-three.

of underand executor her estate a will datedciary
12, 9, 1971,1970. OnMarch G. Lund-February Solveig
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administra-daughter, appointedthe decedent’s wasberg,
to the action. Aparty pendingmade atrix w.w.a. and

the defend-plaintiff againstfor theverdict was rendered
of defendant Mastroelli.ant but in favorHagen,

herein have urgedand defendant thisplaintiffBoth the
lower court decision. Theto affirm theappealcourt on

insurer,intervenor, has filed a briefthe defendant’sbeing
$7,500 to thethe award ofin It thatopposition. argues

to the defendantdirectlywillHagen passof Mrs.estate
heir, personthe that aviolating principleher sole thusas

It assertswrong.ownprofit byto hiscannot be allowed
disregardedher should betechnical form of estatethat the

defendant, whothe wasrecovery byin to barthis instance
injuries.for his wife’sresponsiblefound legally

v.on the of Niemirelies caseprimarilyThe intervenor
(1934),1, in sup-A.R.R., 87 N.H. 173 361Me.&Boston

negligencethe plaintiff’sIn that caseposition.of itsport
the defend-automobile andan accident between hiscaused

children,threein the death of histrain and resultedant’s
The filed deathplaintiffin the car.passengerswho were

pursuant 302:12, (Supp.P.L. now RSAto 556:12actions
1973), on the behalf of his intestateagainst the defendant

302:14,P.L. now RSA (Supp.children. Under 556:14
1973), the of recovered would havedamagesdistribution

statutory Thedirectly plaintiff beneficiary.to the aspassed
theory plaintiffforth the that since was negli-defendant set

from fromprevented benefitinghe be hisgent, should
theoryThe on theupheldconduct. court thiswrongful

statutoryin under apartiesthat the real interestbasis
Thus, thestatutorywere the distributees.death action

recoverybarred fromplaintiffcourt concluded that the was
he of the actions.beneficiaryfar as was aso

presentfrom thedistinguishableWe Niemi isbelieve that
action,statutoryin not a deathThe action this case iscase.

injuries by HagenMrs.for sufferedpersonalbut an action
heragainstShe initiated the actionwhile she was alive.

death,husband,’ prose-the administratrixand after her
underthe decedent’scuted the an asset of estatecause as

556:10, pendingthe survival of actionspermitsRSA which
370-71,369,110 N.H.at v.death. Kelley Volkswagenwerk,
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837, The Niemi court838 (1970).A.2d268 recognized
to the andwhich estatethat an action survives belongs

and are notthat “heirsstated partieslegateesspecifically
interest, term,of inin in the sense the alegal proceeding

of the estate .. ..”or the (Empha-representativeby against
5,1,R.R.,Me. 87 N.H.added.) Niemi v. & 173sis Boston

361, Thus,364 its the NiemiA. own(1934). by language,
Franklin,the at bar.decision is to case Seeinapplicable

NewActions inDeath and Survival Hampshire,Wrongful
305, Burnham, N.H.97309 Burke v.6 (1964);N.H.B.J.

203, has not84 918 This court(1951).A.2d blindly pro-
wouldthatwhere the factshibited justicerecovery suggest

fromthe to takebe better served by wrongdoerpermitting
240, 196State, 105v. N.H.the decedent’s estate. Kelley

6 (1964).68 (1963); 245A.2d N.H.B.J.
of rule thatin theThere is substantial authority support

of thetheunder survival statutes contributory negligence
not a defense.of the decedent’s estate is Schetterbeneficiary

States, 931,v. United 136 F. 935 Pa.(W.D. 1956);Supp.
718, 731-34, 610,v. 100Kuehn Ia.251Jenkins, N.W.2d

907,Akers, 401(1960);618-20 Mitchell v. S.W.2d 911-12
§for Death& n. S.(1966); Speiser, Recovery Wrongful

Annot., 785, 8§5.6 (1966); (1948, 1971).2 A.L.R.2d Sup'p.
rule from of toThis arises the such statutes en­purpose
thesure full settlement of a decedent’s estate by permit­

orhis to defend actions inting representative prosecute
the while Since thewhich decedent had an interest living.

of a decedent’s would notheirscontributory negligence
death, itbar his to his followsrecovery prior logically

be in thethat his estate should same position.
can main-Under New law a married womanHampshire

of tort hertain an action husband during marriage.against
214, 215, 585,Bullock, 111 586v. N.H. 279 A.2dTaylor

70, 70,Schneider, 110v. N.H.Schneider 260 A.2d(1971);
97, 98 If a had been entered and(1969). paidjudgment

death,to it could bein this case Mrs. hardlyHagen’sprior
hercontended after death that the defendant was disquali-

her toto take under will due hisfied previous negligence.
251, 257-58, 34,Potter, N.W.Potter v. Wis.See 224 272

We believe that the same should(1937).36-37 principle
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case,inapply especially Hagen expresslythis since Mrs.
legateemade the defendant her sole in a will executed

after the of action. The are recover-damagesinstitution this
estate, clearlyed for the benefit of her and intendedshe

he receive her will.property passingthat should all under

overruled.exceptionsDefendant’s

All concurred.
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