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Hillsborough
No. 6637

CompanyOlga Monge v. Beebe Rubber

28, 1974February

& and (Mr.Leonard H. Mazerolle MazerolleJeffreyHarhaway
for theorally) plaintiff.

Hamblett, M. Ker-LaTourette & (Mr.Kerrigan, Lopez Joseph
for the defendant.rigan orally)

Lampron, Action of to recover forassumpsit damagesJ.
of oral of Plaintiffan breach an contractalleged employment.

was hired in 1968 at hourof $1.84September wages per
to work on a conversion machine in defendant’s andfactory
was told that if she worked well she would bettergetallegedly

Plaintiff claims that she was harassedwith better pay.jobs
to out with himbecause she refused andher foreman goby

condoned if not shared defendant’sthat his byhostility, per-
in her fired.resulted Trialsonnel ultimately beingmanager,

for the in the amountin a verdictresulted plaintiffby jury
of$2,500. Defendant’s to denial its motion toof objections

verdict, for n.o.v. and tothe variousset aside judgment
were reserved and trans-and substantive rulingsevidentiary

ferred by Loughlin, J.
1964,Plaintiff, in abefore to this was schoolcoming country

1965,in Rica. came to New inteacher Costa She Hampshire
from 7 to 10 o’clock fiveand was attending college nights

a week to to teach here. She used the shequalify money
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from herearned with the defendant on theemployment
11shift at o’clock for hernight beginning college expenses.

She was the defendant in a union andemployed by shop
the union as after herjoined required employment, thereby

to the and other rules of the unionsubjectbecoming seniority
contract. After without incident on the conversionworking

months,machine for about three to fillshe anapplied open-
on a machine at She testified thating press higher wages.

her foreman told her ifthat she wanted the she wouldjob
“nice”.have to be She the hourat and$2.79jobgot per

him,that her thenclaims foreman asked her to out withgo
which to doshe refused because she was married and had
three children. After on the formachine aboutworking press

weeks,three the downmachine was shut and she was put
on a machine at hour. Her overtime$1.99degreaser per
was taken no Sheelse’s was. testified thataway, although
when told hershe foreman neededshe overtime hemoney
told her she could floors. She to do this andsweep agreed
claims the foreman also made her clean the washrooms and

her.ridiculed
23, 1969,On she ran out of forboxes her machine.July

foreman,When she this to the he told her to makereported
own,her which she claims she could not do while keeping

her When she to the union stewardup production. spoke
it,about the foreman ordered her to herback machine and

fired her in when she refused toat o’clock the2 morning
union,to thewith his order. Aftercomply complaining

she was withreinstated a warning.
26,On she called theSaturday, July personnel manager

at his home to tell him that on advice of her shelawyer
was to she would innot be on becausecalling say Sunday

27,of illness. She inalso called on to sheJulySunday, say
would not be able to work because of illness and would enter
the the next The records show herhospital day. company’s
absent with onexcuse 28 31.July through

She testified whenthat she for work at 11reported
4,on the of thep.m. wasnight August personnel manager

there, she had never seen him at the beforealthough plant
ofat that time and that he herasked “What kind ofday,

face I to come Afterback?” at work for two andgot being
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unconsciousnight,that was foundone-half hours same she
com-hospital.roofh taken to the Thein the ladies’ and was
dayshospitalized for the next fourpany records show her

inNothing regard-8. is shown these recordsincluding August
they Augustshow her absent ondaysthe next two buting

13, 1969,11, called in . Onhaving August13 withoutand12
her a letter that sincestatingthe sentpersonnel manager

with-daysfor work for three consecutivereporttoshe failed
voluntarycompany,to the she was “deemed aout notification

quit.”
from foremanplaintiffThere wasevidence both the and the

10,that did in in on toSunday, August reportshe fact call
that was still There evidence thatshe sick. also somewas

advances,time had refused herafter defendant foreman’s
had visited her at homepersonnelthe about somemanager

receiving.calls she In the courseannoying telephone was
conversation, he told her he knew her foremanof their used

theposition employeeshis to force his attentions on female
authority he asked her “not to make trouble”.under his and

foremploymentfor of an contractPlaintiff sued breach
employertime. Theperiodan of longindefinite has ruled

hand ofby prevailingthe with an iron reason theworkplace
hiring presumedrule a is to be atcommon-law that such

Am.any by party.will time either 53and terminable at Jur.
§ (1970); Williston,9 S. Contracts43Master and Servant2d
1967); (Second)§ (W. AgencyJaeger1017 ed. Restatement

§ (1958); Blumrosen, andsee442 Seniority Equal Employment,
(1969). reexamineWhen asked toL. Rev.Rutgers23 270

onpropertyrule of basedthe long-standing common-law
at willtenancyin afeudal which fosteredsysteman ancient

landlord,of the thisheavily in favorrelationship weighteda
that rule conform tomodifydid not hestitate to tocourt

87, 90,Burns, 111 N.H.modern v.circumstances. Kline 276
(1971); 388,248, Ross, 113 N.H. 308v.A.2d 250 Sargent

(1973).A.2d 528
andemployerThe the relations betweengoverninglaw

tosimilarly years chang-evolved over the reflectemployee has
Corbin, Con-3A A.ing social and economic conditions.legal,

(1960).§ “[w]e674, 205, inIn areat this area206tracts
hardestpotin which theperiodthe of a the boilsmidst
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thethe of fastest.” Id.and manyAlthoughprocess change
and influencefromof these have resulted the activitychanges

unions, the new climatecourts cannotof labor the ignore
of andin the relationship employergenerallyprevailing

-Comment, TerminationSee Contracts Employ­employee. of
- toment At Will Public May RightPolicy Modify Employer’s

14 L. Rev. (1960);624 Blumrosen, EmployeeDischarge, Rutgers
428,18 L. Rev. (1964).431-33Discipline, Rutgers

contracts, will or for definiteIn all whether at aemployment
term, hethe interest in his business asemployer’s running

fit be the of thesees must balanced interestagainst employee
in and the inhis interestmaintaining employment, public’s

Note,a balance the two.between Seemaintaining proper
Controls On Abuse 22Employer Employee Rights,California’s of

L. Rev. a terminationStanford 1015 We hold that(1970).
of atcontract will whichthe of aby employer employment

onor malice or based retaliationis motivated bad faithby
of the economicnot in the best interest or theis system public

a breach ofand constitutes the contract.employmentgood
Co., (Ind.v. Indiana GasCentral 297 N.E.2d 425Frampton

396, 174see Petermann v. Teamsters Local Cal.1973); App.
184, 189, 25, Blades,(1959);344 AtP.2d 272d Employment

OnWill v. Individual Freedom: the Abusive ExerciseLimiting
1404,Power, 67 Colum. L. Rev. 1418 Such(1967).Employerof

ofa rule affords the a certainemployee stability employment
thenot interfere with normal exerciseand does employer’s

which toto is himof his necessary permitright discharge,
to his business andefficientlyoperate profitably.

The sole on is there waswhether sufficientquestion appeal
defendant,evidence to the thatjury’ssupport finding

its acted inthrough agents, terminating plaintiff’smaliciously
It the function of to conflictsis the resolveemployment. jury

475,473,Malatesta,in the v. 101 N.H.testimony, Kilfoyle
111,147 and113 the law is settled that a(1958);A.2d jury

will not on thereverdict be disturbed if is evidenceappeal
79,Co., 95it. v. N.H.to O’Brien PublicSee Servicesupport

11, A.104Perkins, N.H.v. 7958 507 Benoit(1948);A.2d
(1918).254

thethe inference fromThe could draw not-so-subtlejury
defendant’s foremanthat the ofevidence before it hostility
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in theresultedpersonnel managerof theand connivance
13, 1969, in effect a-letter wasand that thatAugustletter of

v. State SchoolCivil Comm’ndischarge. ColoradoSee Rights
1971).(Colo.83,1, The foreman’sApp.86488Dist. No. P.2d

a.m., the seemingatfiringand the 2capriciousovertures
conni-apparentand thejobofmanipulation assignments,

of events allin this coursepersonnel managervance of the
was mali-the dismissaljury’sthe conclusion thatsupport

ciously motivated.
however, includes elementsthe verdictopinion,In our

plaintiffThe lostnot recoverable. 20damage properlyof
per week.ofaverage payat anemploymentweeks $70.81

verdict, leaving$1,416.20 of theforThis would account
damagessuffering. Such$1,083.80 to mentalattributable

&Dunnin a contract action.recoverablegenerallyare not
215,Inc.,Sons, New 110 N.H.HomesInc. v. Paragon Eng.,of

80,(1970); 97 N.H.218, 5 v.Francoeur265 A.2d Stephen,
133,Bros., N.H.93v.81 Waisman(1951);308A.2d Johnson

(1944). in this case36 could not be foundTheyA.2d 634
had beenDefendantdischarge.from theto have resulted
receivinghad beenher anddifficulty with husbandhaving

nopresentedher. Sheupsetwhichannoying telephone calls
dischargeherthattestimony. Although allegedshemedical
precededher difficulties allsuffering,mentalcaused her
new trialfor aWe remand the casethe thereforedischarge.

the verdictto a reduction ofplaintiffthe consentsunless
$1,083.80.the ofby amount

Remanded.

Griffith, Grimes, dissented;sit; thedid othersnotJ., J.,
concurred.

Grimes, J., dissenting:
view, plaintiffmen not for theIn could findmy reasonable

the new rulein even under ofthe evidence this caseon
oftoday.court The substancelaw which the has fashioned

because shedischargedthe claim is that she wasplaintiff’s
of her to out withaccept godid not an invitation foreman

foreman, jury couldbyhim. it denied the theAlthough was
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invitation was ex-thealone thatfind on testimonyplaintiff’s
however,instance, there is noandtended. It was a single

notIt is find-it or furtherclaim that was pursued.repeated
for the termina-the reasonable that this refusal wassingle

evidence,was andof Theretion plaintiff’s employment.
work and herofnone to the that it was a shortagecontrary,

to shutthat her machine belowest causedseniority press
of When her machine was shutdown and her loss overtime.

down, work on machine at ashe was a high-given degreasing
told fore-er of when When she therate than she started.pay

overtime, he offer-“needed the from theman she money”
workevidence was theed what from the uncontradicted only
Theher was restored.to her out until overtimeavailable help

amounts toand ridicule claimedso-called harassmentonly
like floorno more than once “How do my boy?”yousaying

thatdo It uncontradictedand wife wouldn’t that.” is“My
calls ancPtrouble withwhen she was annoying phonehaving

thewent toneeded the personnel manager personallyhelp,
husband;herthen to her home to talk with her andandpolice

thewhen could not her Christmasthat she turkey,pick up
home;of one to herforeman delivered two insteadpersonally

husband, mechanic,he her her aand that also at request gave
work on automobile.his

with establishedHer termination was in accordancefinal
norterminationand she neither contested therulescompany

the union contract.underthe proceduresgrievancepursued
on theShe deniedwas groundunemployment compensation

find-did not thatthat she was a and appeal“voluntary quit”
ing-

theA that this discharged plaintifffinding company
her foreman a date months beforerefusedshebecause eight

not bebe made and shouldnotcould permittedreasonably
to stand.

facts, I to the broad newfrom the cannot subscribeApart
in v. Centrallaw laid down this case.unprecedented Frampton

Co., cited for its1973),(Ind.Indiana Gas 297 N.E.2d 425
ora tort action to actual andwas recover punitivesupport

forfor a in retaliation filingexemplary damages discharge
The court treated thea workmen’s claim.compensation

the Workmen’sthreat of as a “device” bydischarge prohibited
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statutory obliga­employer’sAct to theCompensation avoid
no casethat it could findcourt statedtions. The Indiana

the dischargeaction but heldto such ananywhere support
in clearby statute andto wrong prohibitedbe an intentional

however,case, ispolicy.contravention of the Thatpublic
v.contract law. Petermannthe court’s newauthoritynot for

(1959)184,396, 344App.174 Cal. P.2d 252dTeamstersLocal
recovery onlyThere, court allowedtheinapposite.is also

Theperjury.in uphold public policy againstorder to a
thegoverning rightthe union contractgiven byprotection

therein establishedgrievance proceduresto and thedischarge
for whichemployeeremove this from that class ofplaintiff

bycited thein the law review articlesexpressedconcern is
thesupportsfound whichhas beensinglecourt. Not a case
foractionsupportthe court to anbyrule laid downbroad

fact, everywhere,In the lawin case.breach of contract this
an employmentof cases is thatuniformly by scoressupported

will and is termin­indefinite is one “atperiodcontract for an
motive forofparty” regardlesseitherany byat timeable

reason“anycause, no forbad cause or cause” and“good
Administrator,or no v. Bureau Unemploy.reason”. Harp of

(1967);34, Portable376Ohio Misc. N.E.2d23012Comp.,
1962);(7thNLRB, Cir.Tools, v. 309 F.2d 423Inc.Electric

936,Div.App.34 2dMach.v. International Bus.Reale Corp.,
App.Cal.v. 182(1970);767 Mallard311 N.Y.S.2d Boring,

(1960);390, v. Universal Ecsco6 171Rptr.Cal.2d Swaffield
(1969).147, 680Rptr.76 Cal.App.Cal.271 2dCorp.,


