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attorneyRudman, and G. Cleave-general,B. CharlesWarren
(Mr. orally), for the defendant.attorneyland, Cleaveland

incomeGrimes, of Maine who earnedThree residentsJ.
Hampshire challenge the constitution-in Newworkingwhile

Income Tax. RSAality Hampshireof the New Commuters
year plaintiffs,77-B. 1970Duringch. taxable as nonresidents

income in NewHampshire Hampshire,of New earned had
by employersfrom their their a taxwageswithheld based

theythe of income earned in New Hampshire.on amount
10. the tax andpaid brought petitionRSA 77-B: Plaintiffs a

for on ofdeclaratory judgment behalf themselves and other
situated,similarlyof thechallengingresidents Maine tax as
of the Unitedviolative of the Constitutions States and New

denied,to was ex-Defendant’s motion dismissHampshire.
noted, towere transferredand all issues raisedceptions

bycourt without rulingthis Flynn, J.
incomeAn of Maineunderstanding operationof the the

that plain-tonecessary argumenttax is consider defendant’s
a taxaction. Maine leviesbringlack to thisstandingtiffs

onandincome of of its sourceregardlesson the residents
sourceswhich derived fromincome of nonresidents isthe

§ 1973).Ann. 5111Rev. Stat. (Supp.Me.36within that State.
the Maineagainsta credit for its residentsprovidesMaine

jurisdictions on incomeany paid foreigntax for taxes to
§ 1973);(Supp.intaxable Maine. Id. 5127 seealso Opinion

(1969).26, A. 660 In comple-110 N.H.the 259 2dJustices,of
statute, Hampshirethe New commutersment to the Maine

anynot to income taxincome tax is limited so as exceed
which would be to thepayable commuter’s home ifState

were RSAthe income earned and taxed in that State. 77-B:2
II.

of the credit the HampshireThe effect Maine and New
New from MaineHampshirelimitation is that collects a tax
in New which wouldworking Hampshireresidents otherwise

to the State of Maine. Defendantin the same amountpaidbe
that, income imposesthe commuters taxcontends because

Maine,the ofotherwise owed Statebeyondno burden thattax
ofpolicy provid-theConsideringstanding.the lackplaintiffs

of grievancesfor the settlementaccessibilityto the courtsing
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wethe offor useand by government,powerchallenging
of entitled tohold that the claims these are consider-plaintiffs

ation.
Defendant also contends that relief notis avail-declaratory

to the asable should haveplaintiffs they proceeded by way
of a for abatement under RSA “A77-B:22.petition petition
for is to deter-declaratoryjudgment particularly appropriate
mine the of a statute when the desireconstitutionality parties
and the need a ofdeterminationpublic requires speedy

interests involved therein”. Chronicle & c.important public
148, 150, 478,94Pub. v. 48Co. N.H. A.2dAttorney-General,

243,479-80 Levitt v. 104(1946); N.H. 182 A.2dMaynard,
897 240,v. 96(1962); Carbonneau N.H. 73 A.2dCompany,
802 (1950).

Petitioners’ the tax is in theargument against grounded
and immunities and ofclausesprivileges equal protection

ofthe Constitutions the United ofStates and New Hampshire.
The and of these clauses have been describedpurpose scope
as ofcitizens each State on the same as thoseplacing footing
of other inStates a of andvariety ways including acquisition

of free to and from otherenjoyment property, ingress egress
States, commerce,and in lawful ortrade businessengaging

Co.,without molestation. v.Travis Yale & Towne 252Mfg.
60,U.S. 78 75(1920); Paul v. U.S. 168(8 Wall.)Virginia,

79 418Ward v. U.S.(1868); (12 Wall.) (1870).Maryland,
Travis,In a case to the Court in decid-companion Supreme

whether or not a State has to aning jurisdiction impose
nonresidents,income ontax “where thesaid isquestion

whether secureda state law contravenes thatbytaxing rights
Constitution],instrument the decision must not[the depend

form, definition,mere of orconstructionupon any question
but the and effect of the taxupon practical operation

37,Carter, 55v. 252 U.S. (1920). Laterimposed.” Shaffer
in the thesame Court anrejectedopinion, argument against
the of the tax that theconstitutionality commenting reasoning

distinctions,in too“errs much to theoreticalpaying regard
and too little to the effect and of thepractical operation

. . . .”taxes as levied at 56.Id. thisrespective Accordingly,
will the income incourt commuters tax terms of itsweigh

and effect”. 85the“practical operation Justices,Opinion of
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572, Me.126154 A. 633 the(1931);N.H. Justices,Opinion of
614, 137 A. 50 (1927).

of thetax reasonnoSince these bypay greaterplaintiffs
Maine,tootherwise wouldtax thanNew they payHampshire

income tax.the commutersare not Theybythey prejudiced
in Newnoare at Hampshiredisadvantageplaced competitive

tax,without the andwould not be underwhich theythey
the Newdeterred the tax fromare not by enteringcertainly

The no violence tolabor market. tax thus doesHampshire
onThe burdenimmunities clause.the and onlyprivileges

theisthese by arrangementimposed withholdingplaintiffs
thetoof New as quarterly paymentsHampshire opposed

Maine, of a Newof and the Hampshirerequirement filing
withdealtCourt of the United Statesreturn. The Supreme

income of nonresidentsthethe thatargument withholding
discriminationwas an unconstitutionalat its source by saying

that the with-“unsubstantial” andthat a contention wassuch
thethe burden ofnot in wise increase“does anyholding

non-residents, the fact thatbuttax merely recognizesupon
henceandnoto them the Stateas liabilitypersonalimposes

v.for it.” Yale & Towneconvenient substitute Travisaadopts
Likewise,60, 76 theCo., (1920).U.S.252 withholdingMfg.

incidentals to adminis-areand necessaryarrangementsfiling
difference”thenot create “substantialthe tax and dotering

inburdenwouldin treatment which sustain provingplaintiffs’
of andto thethe tax arbitrarypoint beingdiscriminatory

361,State, 887127 Vt. 249 A.2dv.unreasonable. Wheeler
(1969).

toPlaintiffs contend the hasthat onlypowerlegislature
within,of, theon saidtaxes and residents“inhabitantslevy

Const, II,state” art. and it has therefore(N.H. 5) thatpt.
article,Thatno to on nonresidents.an income taxlevypower

6,however, for the ofwith article provides taxingtogether
of Theand other classes taxall estates property. imposed

77-B the of inRSA ch. is a tax upon receipt propertyby
form of income in New and therefore withinthe isHampshire

512,99 N.H.the of the State. the Justices,Opinionpower of
210,111 N.H.44 the(1955);112 A.2d Justices,Opinion of

212, 741, 742 (1971).279 A.2d
tax,income a residenceA an unearnedresident $10pays
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forthe nonresidenttax, while nothingother taxes paysand
him and hiswhichservices employmentthe state protect

atowhichof taxmeans this produceunless operatesby
“toof themeans equitablypowerbyequality”“practical

andoftheof propertythe rightexpense protectingdefray
546, 548, 8197 N.H.theother Justices,Opinionrights”. of

853, is not855 Because the tax(1951). discriminatoryA.2d
holdsthe courton thesein its plaintiffs,operationpractical
or theimmunities clauseof andnot violative theit privileges
of theorFederal Constitutionclause of theequal protection

constitution.State

thejudgmentDeclaratory for defendant.

All concurred.
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