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of the de­thein addition studyconsidered psychological
herin detail background,which examined familyfendant

mental con­andwork experiencerelationships,marriage
differentat aarrivedcourt haveWhile thisdition. might

trial courttheconclusion, to hold thatwe are constrained
de­that theindiscretionhas not abused its determining

Streeter, 112Petitionnot be released. Seefendant should of
385, StatesUnited305, 307, (1972);386N.H. 294 A.2d cf.

Annot.,576, 1972);Cir.(D.C.469 583-84v. F.2dStanley,
803, § (1952).223 A.L.R.2d

overruled.exceptionDefendant’s
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McLane, Greene & Brown and Richard S. SniersonGraf,
O’Neil,M.(Mr. Brown for E. andSr.Stanley orally) James

others as members of the New General CourtHampshire
and individually.

Cleveland, Waters & Bass and Robert T. Clark Clark(Mr.
for State ofAssociation New.orally) Employees’ Hampshire,

Inc.

III, Governor,Charles G. counsel to theDouglas legal by
Thomson,and for Meldrimbrief orally, Jr.
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intervenors,Stanton E. forbrief andTefft, beingorally,by
inthe Houseseven members of of oppositionRepresentatives

to the petition.

Lampron, otherandPetition for a declaratory judgmentJ.
Thomson, Governor,asrelief Meldrim Jr.,brought against

in theirmembers the General Courtcertain of capacityby
vice of the senate and asas and speakerpresident president

the house leadersand of and as minoritydeputy speaker
of the the house and as individualsenate and taxpayers.

StateAlso a the Newis Employees’plaintiff Hampshire
Association, Inc., a in its own rightvoluntary corporation,
and on behalf of members and of allits classified employees
for whom it is the The aseekbargaining agent. plaintiffs
declaration that certain Executive Orders promulgated by
the Governor are Sevenunconstitutional and void”.“illegal,

ofmembers the house of intervened inrepresentatives oppo-
sition to the action.

The Trial Court (Keller, found that: “No usefulC.J.) pur-
inwould to be servedpose evidentiary hearingsappear by

Court, lawthis since the are of constitutionalbasic issues
thatand of and all indicateinterpretation, partiesstatutory

a final determination the Court is desirable.”Supremeby
All of law the of theraisedquestions pleadings partiesby
were toreserved and transferred this court without rulings

the trial court.by
The Executive areOrders as follows:challenged

10,73-14 1973 inwhich(1) No. perti-promulgated onjuly
nent is ordered and“[I]t hereby promulgatedpart provided:

date new newthat effective this no or temporarypermanent
beshall hired theclassified withoutpersonnel prior approval

of the beGovernor or his Such willdesignee. approval given
failurewhen the need clear-cut and to theisonly employ

additional will our meetdecrease topersonnel clearly ability
the the ourneeds of of State. This freeze beshallpeople

10, 1973,effective until unless sooner terminatedSeptember
the Governor. All shall be certifiedby requested positions

to the Governor the head.appropriate departmentby
who would have“Existing temporary employees normally

to under enactmentconverted statuspermanent legislative
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General be allowedthe Court willin the 1973 ofsession
10, 1973, out of fundstoto be extended Septemberonly

unless otherwisefor their employmentappropriated
orGovernor hisauthorized the designee.”by

to newthefirst of aboveThe order pertaining perma-part
was extendedclassified personnelnent and new temporary

1, 1974, Executive Orders. Thesuccessive secondto byApril
ofto the conversion existing temporaryrelatingpart

status was revoked Executiveto byemployees permanent
21, which1973) thatOrder such(December73-28 provided

toto convertedauthorized bewere permanentemployees
1,to 1973.status effective Julyretroactively

- 16, thatwhichissued 1973No. 1573(2) providedJuly
to theand the needof crisisbecause the operateenergy

and as asasState efficientlyeconomically possiblegovernment
of all automobiles... on thea was ordered“ban purchase

to....17th 1973for State untiluse ExceptionsSeptember
writtenGovernormade thethe ban be upon requestmay by

anthe reasonheadan exceptionfrom whystatingagency
21, 1973, Order(ExecutiveOn Decembershould be made.”

- “No Statetowas amendedthis order29) depart-73 provide:
vehicle withoutnew motorament or shallagency purchase
Motor Vehiclethe Inter-Officethe of Governor’sapproval

Committee,” ofa committee certaincomposed department
Theof the Executive Office. orderand aheads representative

thein until terminated Governor.to remain effectwas by
14,No. 73- 16issued read in follows:(3) 1973 aspartAugust

is ordered and that effective this“[I]t hereby promulgated
no or of Statedate transfers employees havingpromotions

be made betweena 17 orlabor of shall anygrade higher
board, commission without theordepartment, prioragency,

. .. orof the Governor All transfersapproval requested pro-
be the tomotions shall certified to Governor thispursuant

the orexecutive order appropriate department,by agency
thecommission head.” All of above wereorders issued by

the virtue theGovernor of in mevested underauthority“by
Constitution, 2,Part Article 41 asNew theHampshire sup-

of thereme executive State.”magistrate
inThe their several have sufficientplaintiffs capacities right

in theand interest officers of their“performance by public
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induties” and “the of an andpublic preservation orderly
lawful to entitle them to maintain thesegovernment” pro-

Commission,N.H. &c. v.Ass’n 100 N.H.ceedings. Beverage
5, 6, 885,116 A. Their886 for(1955).2d petition declaratory

is a when theactionjudgment partiesparticularly appropriate
thedesire and need a determinationpublic requires speedy

Chronicle &c. Pub.of the inissuesimportant controversy.
General, 148, 150, 478,Co. v. 94 48 479N.H. A.2dAttorney

Comm’n,(1946); Austin v. State 137,Tax 114 N.H. 316 A.2d
165 (1974).

Their solution involves an of our State con-interpretation
stitution and of statutes relative to the executive and legislative
branches of our This a traditionalis functiongovernment.
conferred on the for itwhich is It isjudiciary responsible.
not within the of the other two branches andcompetence

does not fall within the barconsequently against confiding
Const, I, 37,to the courts. N.H. art.political questions pt.

II, 72-a; Bd.,art. Cloutier v. State Milk Control N.H.pt. 92
199, 201-02, 554,A. McCormack,see28 556 Powell v.(1942);2d

U.S.395 486 Nor(1969). does this theviolate doctrinepetition
of itas is not an action the Statesovereign immunity against
but rather a to the Governor from enforc-proceeding prevent

Executive Orders which are beclaimed to hising beyond
Board,to v. Water Resources 89powers Conwaypromulgate.

346, 348, 83, Morton,N.H. 199 A. 86 see Fortin v.(1938);
477,101 N.H. 147 644 (1958).A.2d

Even of Executive Order No. 73-14 beenhasthough part
revoked we thathold the should not be dismissedpetition
for wemootness as believe thethat mattersjustice requires
in beissue decided that allso officials concerned know“may

Lisbon,where stand”. Hill v.Ass’n 104they Sugar Improvement
40, 42, 512,N.H. 178 A. 513-14 The2d defense of(1962).

laches does not the of this asprevent maintaining petition
it deals with and distinct fromappropriations thoseseparate
in wheneffect inaction on the of the ispart plaintiffs alleged.
No in to theprejudicial delay appears regard pre-
sent and Executive Ordersappropriations pertaining
thereto.

The exercises one of the threelegislature “essential
Const,of our I,N.H.powers” art. 37.government. pt.
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The ofcomposedGeneral Court the senate and the house
“supremeof withrepresentatives legisla-is invested the

Const, II,pt.tive this N.H. art.power” within State. 2.
laws;powerIt the to make to name all civilhas officers

(with case)inexceptions not material this and to define
their duties and to assess to raise revenuepowers; taxes
for the of the and tooperation governmentthe of State

5,for 18.appropriations purpose.make that Id. arts. No
treasuryto of theare issued out the of Statemoneys be

equivalent directionappropriation,“there an orunless be
Kimball,for v. 96 N.H.by Legislature.”the Statepayment,

(1950); 1973).380, 115,377, (Supp.77 119 RSA 6:10A.2d
Court createdGeneral haspowersUnder these the
powers and dutiesdepartments assignedState and broad

RSA ch.departments.to executivethe heads of these E.g.,
12; 106-A;8-C; ch.8; 8-B; ch. RSA ch. RSARSA ch. RSA

alsoRSA ch. The General Court has established126-A.
pro-whichSystema For The State”“Unified Personnel

recruitment, compensation,the appointment,forvides
transfer, removal, oflayoff, disciplineandpromotion,

beensystem hasemployees.State R.L. ch. This27-B.
RSAto conditions.expanded changingand meetrevised

98-C; 98-D; 9998; 98-B; ch. (Supp.98-A;ch. ch. ch. ch.ch.
1973). govern-“Neither thefollows:providesRSA 98:1 as

employ-to therequired approveor benor council shall
ment, classifiedthe statesalary, any withinemployeeor of

requir-service, specificallymay beexcept approvalas such
ed law.”by

follow-to bethe procedurelegislatureThe has established
formaking appropriationsbudgetsed in andestablishing

previousanych. 9. Unlikedepartments.all RSAState
1975 with which1974 andfiscalbudget, yearsthose for

inwere preparedwe in proceedingsare concerned these
(PAU) requir-unit format” asa appropriation“program

1973). requiresmethodThisby (Supp.ed RSA 9:8-a
new informationthe ofby departmentsthe submission

workload,activities,ofdescriptionssuch as “program
Manual,Budgetdata.”and financialoutput, improved

1974-1975,Years 1. The administra-departmentFiscal at
legislativetors to the to themust submit Governor and
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howcommittees PAU forms showingappropriations
forfunds whetherto theintend requestedspendthey

addi-newtheir programs,expansion,programs,existing
automobiles, travel andnewtional supplies,personnel,

of for newIn the case aitems. requestother specified
needed,areform showPAU mustthe theywhypositions,

will takewhen thewill place,what hiringsaccomplish,they
ofand theclassificationand the salary employees.

for re-callednewThis judgmentslegislativeapproach
of individualthe and value budget requests.scopegarding

committee both inof theThe records hearingslegislative
in the senate revealand thenthe house searching inquir-

items thethe of theinto detailsies sought byspending
The committees werevarious appropriationsdepartments.

make a determinationin a tothus legislativeposition
be con-or not a shouldwhether inaugurated,program

discontinued,tinued, or or a contraryexpanded, judg-
for the and their incostment. programsAppropriations

and othertravel someexpenses,personnel, equipment,
of the inwere the Executive Ordersof which later subject

in 888.were House bill This billincorporatedquestion,
of andthe the housewas considered body adopted,by

amended, to a conferenceto the and sentsent senate
both,bodies, andcommittee of the two adopted by approv-

1973, ch.Laws 376.ed the Governor asby
of the Court in to theseThe role General appro-regard

end. RSA 1973)not then at anis 9:13-27 (Supp.priations
of thesewhich themeans by expenditure appro-provide

monitored thatcan be by body through desig-priations
The are to benated and officers. appropriationsagencies

for each onmade available by departmentexpenditure
official, commissioner,1, §1973. 10. “No StateJuly

trustee, control ofor other fundshaving publicperson
court ofthe shall use any partby generalappropriated

for whichfunds for other than thatsuch any purpose
or inwere any money...they appropriated, expend

§ 19. Athe amount voted theexcess of by legislature.”
the office ofcommittee of the andfiscal legislature legis-

been established toassistant havelative supervisebudget
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the and thefiscal matters sessionduring legislative
14:30,interim between sessions. RSA 30-a. can con-They

ofduct accounts and undertakepost-audits department
and make in toresearch and analysesinvestigation regard

RSA It from the fore-financial matters. 14:31. is clear
that the of the General Court to makepower appro-going

for State and to monitor theirpriations departments
is an established function underlegislativeexpenditure

the constitution and statutes.
1966,in 41 ofPrior to amendment article the Stateits

which relates to executive of theconstitution powers
“ThereGovernor read as follows: shall be a supreme

who shall be Governor ofexecutive thestyledmagistrate
of New andthe State whose title shall be HisHampshire,

The 1966 amendment added inExcellency.” pertinent
“The executive ofthe the state isfollowing: powerpart

in the The bevested shallgovernor. governor responsible
offor the faithful execution the laws. He may, by appro-

or incourt action the name ofpriate proceeding brought
state, enforce withthe constitutional orcompliance any

mandate, or violation ofrestrain constitu-legislative any
officer,or ortional duty,legislative power, right, by any

theor of state.”department agency
This amendment was and for sub-proposed adopted

to the a convention heldmission voters constitutionalby
1964. The those illum-in isjournal recording proceedings

on whether it was intended to endow the Govern-inating
to in theor with the and himselfpower duty interpose

the theof legislative appropriations by depart-expenditure
of the State. As to the conven-ments originally proposed

would have contained thetion the amendment following
be“Each executive shallsentence: departmentprincipal

of the A motionunder the Governor.” to strikesupervision
made and in the debate whichout this sentence was

of the motion if thefollowed the that sen-sponsor argued
in “the Governor will the to telltence have powerstayed

who to hire and who to fire. Youheads]us [department
run a on that basis.” N.H. ofcannot Jour,department

“itConv. Another stated was(1964).Const. 289 delegate
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not the ofintent the Committee in towhatsoeverwayany
the to orset to ininterferegive governor authority policy

with those commissions who areany way properly doing
their Id. at The290. amendment wasjob.” proposed

the sentence in stricken thewas andapproved, question
amended resolution the convention andwas approved by
later the in form.voters its Id. at 292.byadopted present
This leads to the conclusion thethatlegislative history
Executive in wereOrders not authorizedquestion by

41, IIarticle of theour constitution as havepart they
theeffect which of the re-framers amendment expressly

II,The 41of article as amendedjected. language part
states when theand how Governor can exerciseclearly
the it thereand is no that theclaim Execu-powers granted
tive wereOrders in “theoccasioned failure faithfulby any

theexecution of laws”.
Insofar as these Executive toOrders purport prevent

the of made for theexpenditure appropriations hiring
of new or the of automobilespersonnel purchase they
would have the a line Aeffect of item veto. resolution

thea constitutional amendmentproposing authorizing
Governor “to strike reduce inout or anitems appropria-
tion” while failed theothers to beapproving byadopted
convention. N.H. Ifof Const. Conv. 105 (1964).Jour,
such were toto be the Governor his vetopower given
could be overruled the in the usual manner.by legislature
If Executiveauthorized these Ordersconstitutionally
would have a more a line item vetodrastic effect than

there is no which thebecause established means by legis-
lature could them.nullify

1957, 11Prior to R.L. and that23:10 provided appro-
not forshould be availablepriations expenditure anyby

until beenallotments haddepartment quarterly approved
Court, however,the Governor. The General removedby

1957,this from the Governor in 1957 112:1)(Lawspower
1,and on bemade the available toJulyappropriations

over the the headsfiscal asyearexpended department
deemed for of theirthenecessary operation depart-proper

RSA 9:10.ments.
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theThe has authorized intervention of thelegislature
in the ofGovernor the ofprocess expenditure appropria-

inthe limitedtions State instances.departmentsby specific
if of the directorRSA 9:11 that a monthlyprovides report

isdivision indicates that aof the of accounts department
at rate which will itsa deplete appropriationspending

be tobefore the end of the a is to madefiscal year report
de-order thewho afterthe Governor may investigation

It notto reduce ishead soughtexpenditures.partment
under thisto Executive Orderssustain these provision.

the the to investi-GovernorRSA which authority9:12 gives
andof fundsthe State by departmentsgate management

him”the to orderthe of“within bypowers possessedscope
andincreasedto aboutaction efficiencyeconomybring

to ádditionalconfercannot be beyondpowersinterpreted
ofunder otherthose authority.already grantspossessed

ofthe director accounts9:13-c thatRSA provides if
monthsthat three consecutivedetermineshould during

a decline in state revenues assuchoccurredhasthere
continued,would, in totala deficit theif cause serious

to Governor. “Onfact thehe is to thisreportbudget,
of the with thesuch advicereceipt report governor may,

committee,the controland consent of advisory budget
in rates of within all ororder reductions expenditures any

so that decline inof state suchgovernment,departments
will in the incurrence of further staterevenue not result

There no claim of reliance on thisdebt.” is authority.
no orWe find constitutional authoritystatutory granted

Orders into Governor to the Executivethe ques-support
intentsince contravene thetion legislative expressedthey

1973, ch. theLaws 376 forthe made byappropriationsby
the ofof new and automobiles.purchasehiring personnel

We hold them invalid. Insofar as the Executive Orders
to the of the State contra-relate classified personnel they

thevene the of the constitu-powers granted bylegislature
98-A,98,intion and exercised enactmentsby chapters

98-B, 98-C, 99 the98-D and of Statutes Annotated.Revised
We hold that the Executive Orders thereto arerelating

the of the and are invalid.Governorbeyond powers
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orderanseeks enjoiningAlthough plaintiffs’ petition
Orders, wethe Governor from these Executiveenforcing

Tirrelldo not recommend or such anissue Seeinjunction.
641,530, 532, A. (1934).v. 86 N.H. 171 642Johnston,

Petition declaratory judgment granted.for

All concurred.

of the SenateRequest
No. 6859

Opinion of the Justices

6, 1974March

the onThe resolution was senatefollowing adopted by


