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Co., 50, 53, 68,N.H.112Papers This(1972).289 A.2d 72
court has torefused extend strict to ownersrecently liability
of indams (Moulton v. Groveton Co.disrepair Papers supra)
or to an insurer who has failed to settle a withincase
its limits. Co.,Dumas v. Auto 111State Mut. Ins. N.H.policy
43, 781274 A.2d No(1971). reason ofcompelling policy
or has been advanced to strict to electriclogic apply liability

We hold that the trial court dismissedcompanies. properly
count onplaintiff’s thatseeking recovery ground.

Remanded.

All concurred.
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orally)(Mr.B. CouserOrr & Reno Richard Couserand
for the plaintiff.

for defendants.orally,O’Neill, and thebyD. briefJames

Duncan, to deter-By equity plaintiffbill in the seeksthisJ.
premises of theboundary adjoiningmine the between

Alton,in and the owner-WinnipesaukeeLakeparties on
the in the vicin-projectingor into lakeship pierof a wharf

seeks toThe alsoboundary. plaintiffof the commonity
acrossdiagonallya fence constructedcompel removal of

defendants, future interferenceenjointoby thethe wharf
wharf, recover dam-and torights in theplaintiff’swith the

aTrial was beforeandfor interference costs.ages past
Chandler, Esq.) partiesin 1969. TheP.Master (John June

9,Januaryand onfindings rulings,andrequests forfiled
duly1970, filedpartiesThereport.the master filed his

objections grantingto theobjections report, includingtheto
Later, infindings rulings.for andrequestsdenial ofand

1970, rehearing,for andthe defendants movedFebruary
Thesepresentto additional evidence.for an opportunity

objections to the were referred toreportthemotions and
29,master, 1970. Thepartieswho the onthe heard June

ofdepositionto the in Floridathen moved takedefendants
Holden, whoplaintiff’s grantorsof the twothe survivorClara

The masterof the defendants.in titlepredecessorswere also
motion tothat theby reportsupplementaryrecommended
approvedwasgranted. reportHisdepositiontake the be
2, 1971.C.J.) Februaryonby Superior (Keller,the Court

following order:entered thecourt alsoAt the time thesame
eitherbycase sidereservefiling proposedtime for a“The
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is to be measured from the final of the Master afterreport
the have been submitted to him.” The master’sdepositions

2, 1971,on recom-supplementary report approved February
mended denial of the and filed inmotionsobjections January
1970, and of the fordefendants’ motions and torehearing

additional evidence filed in March 1970 all of whichproduce
was likewise the Court (Keller,approved by C.J.)Superior

2, 1971,on to the of theFebruary subject exceptions parties.
1971,In the moved fordefendantsSeptember rehearing,

or amendment of the master’s based the tes-report, upon
of the common the taken intimony grantor by deposition

1972,1971. In the defendants filed a motionJanuaryJune
for with affidavits of the defendantrehearing supporting
Collins discovered evidence thealleging newly concerning

oflocation a mark.boundary
14, 1972,On the master filed a secondFebruary sup-

that the defendants’plementary report recommending
ofmotions 1971 and be denied.September 1972January

The defendants’ and to this wereobjections exceptions report
heard the 4,Court onandby Superior (Dunfey, J.) April
1972, the court denied the defendants’ motion for rehearing.
All of law the to the find-questions presented by exceptions

and of the master were reserved and transferredings rulings
17,onby J.,Dunfey, 1972.July

The own lots towardparties adjoining facing northeasterly
Lake in a of thesubdivision shore front.Winnipesaukee,

1960,In Holden,and Clara then ofowners two adjoin-John
lots, to the McLoon theing conveyed plaintiff westerly part

lot,of their westerly three-fourthsincluding approximately
of thereof,the lake deed which described thefrontage by

and the at thedisputed lakeboundary, boundary frontage,
as follows: “thence north other land of the Gran-running by

feet,tors a less,distance of 156.3 more or to an iron pin
theat shore of Lake thence westWinnipesaukee, running

said feet,Lake a less,distance of more oralong to an129
iron at the ofpin The alsopoint beginning.” description

“The stoneprovided: breakwater andpresent heavy adjacent
section of to be included in saidpier property.”

1965,In the Holdens their lot and theconveyed easterly
balance of the lot to Richard andwesterly Dorothy Ashley,
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lot to the defendantswho in thisturn conveyed enlarged
in 1966.

lots, other theThe of the thanboundaries disputedoriginal
line, to theThe relatesdivision are not in disputequestion.

created in 1960.division line
woodenof threeThe the secondwharf is paralleldisputed

ainto the within dis-lakestructures northeasterlyextending
55 the front. structureEachtance of about feet shorealong

7 feet in width. The structureis to 8 westerlyapproximately
lot,to the and isMcLoon supportedappurtenant parallels

breakwater”, whichthe stoneits “heavyalong westerly edge by
to all three structures.shelterfaces northwest and serves

betweenThere of 10 feetis approximatelydocking space
Thewharf.the the middlebreakwater wharf and disputed

wharf at theto the breakwaterwharf is connecteddisputed
shoreline, it con-there evidence that wasand was similarly

wastime the deed to McLoonnected at the when given.
onwaterlakeThe wharf the wharfis only havingdisputed

and theThe the wharfboth betweensides. disputedspace
land,wharf, to isthe Collins’ approx-easterly appurtenant

whichwharf afeet. The latter forms angle20imately right
the andof rock betweencrushedencloses a plankingpatio

bothwharfmiddle wharf and thethe shore. The easterly
waterlinethea concrete wallfrom retaining markingproject

between them.
is located in the of theThe middle wharf area littoral

suit,line.of the Prior toterminus theboundarydisputed
caused six-foot fence todefendants a solid be erected upon

wharf,this it fromacross itsrunning diagonally southeasterly
water,out over thecorner to its block-edge,westerly thereby

the of the fromto end wharf the McLoonaccess lot.ing
acaused addition to the wharftheyAdditionally, triangular

at its with theto be constructed con-junctionsoutheasterly
wall, to access to the wharfcrete facilitate on the easterly

of fence.side the
that the commonThe asserts ais lineplaintiff boundary

from a monument which marks theundisputedlyrunning
corner at the of theircommon rear tolots an ironparties’

8 feet back from the middle wharf. A ofpipe projection
this line the iron to the concrete wallthrough pipe retaining
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Hencemiddle wharf.of theendshoreof theeastfalls just
line, wharf entirelythe originatesif the truethis is disputed

isIf the lineline.of thefrom the side dividingplaintiff’s
wharf, it runsthelake across nearlyfurther over theprojected

fenceof theor twoa footwithin westerlyto andparallel
defendants.erected theby

thelocatedthe defendantsthe fact thatNotwithstanding
isthat themaintain boundaryfence in this theyposition

10 feet westsomewall fallswhich thea line at retaining
theIf intotheline claimedof the projectedplaintiff.by

alake, wouldthe defendants majorline claimedthe placeby
land.the defendants’wharfof the oppositepart

determinationthe master’sThe court approvedsuperior
it to be.the claimsline wherethe isthat plaintiffboundary

aline that shown asthe wasfound the master “PropertyAs by
10, the ironbothLine” on exhibit throughpassingplaintiff’s

wharf, hole” at thea “drillthe and easterly edgenearpin
Moreover, to thethe deedof the wharf. conveyedplaintiff

sectionandbreakwaterstone adjacent“the heavypresent
that the “adjacentandof The master’s rulingfindingpier”.

the middle wharf isof included bysection supportedpier”
the evidence.

of factline was aThe of thelocation questionboundary
master, were warranted substantialfor the and his byfindings

633,LaPierre, 699113 N.H.evidence. v. 312 A.2dLeigh
66,Morton, (1971);111 N.H. 813v. 276 A.2d(1973); Sheris

770,20, 22,Munnis,v. 108 N.H. 772226 A.2dRautenberg
135, (1959).N.H.Pike v. 152 A.2d 602(1967); 102Hartford,

whothe of theThe evidence included testimony surveyor
He testifiedrelied theironthe by plaintiff.uponplaced pins

the Holdens andwhen the new line was establishedthat by
near thetold to the which isthe he was set pinplaintiff,

monument, the fromand that distancewharf as a boundary
trial,of to the monumenthe it the timethis as found atpin

the lakecorner ofat the frontagenorthwesterly plaintiff’s
forwas almost the feet called the129precisely by plaintiff’s

deed.
The contend thedefendants that since deedplaintiff’s

ofdescribes the lake front the McLoon land asboundary
less”,a distance of feet more or thesaid lake 129“along
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measurement alongmust be made the shoreline rather than
pinfrom to pin. testimonyThere was that measurement of

unreliable,a shoreline is difficult and thatand measurements
consequently are commonly made between amonuments safe
distance from the Moreovershore. a measurement of 129
feet thealong byshoreline as urged the defendants would
result in the failure of the plaintiff’s byboundaries to close

11a distance of feet even if the periphery of the breakwater
were ignored.

The contenddefendants also that the master’s findings
that the middle wharf the of theproperty plaintiff operatesis
to them of Win-deprive rightstheir as littoral owners. Lake
nipesaukee publicis one of the ofwaters the State. State

(1954).Co., 92,v. 99 N.H. 105 569 As thereA.2dStafford
out,pointed “littoral owners have the right to erect wharves

and other superiorstructures into the lake which are to the
rights of who onlythose have the of ofrights a member
the public.” 97,Id. at 105 at 573. alsoA.2d See Hartford

(1958);424, 851,Gilmanton, 428,v. 101 N.H. 146 854A.2d
(1936).73, 87-88, 8,Bucklin,Hoban v. 88 N.H. 186 A. 11

The master found common of twothat as owners lots
the Holdens intended theirby deed to the plaintiff to sub-
divide the “subjectand to onefrontage part of it to a servitude

other,or easement the in thebenefitting form of a physical
limitation on full to the consequence,access lake’s Inwaters.”
the disputed wharf and the to itright conveyedmaintain were

with her inplaintiffthe land of littoralderogation rightsto
477:26;of the byland retained the Holdens. RSA seeHartford

(1958).424,Gilmanton,v. 146101 N.H. 851 theA.2d Thus
conveyedinterest later to the defendants was burdened with

a corresponding they maylimitation so that not interfere
bywith maintenance and of the wharf the plaintiff.use Hayes

(1962).Moreau, 124,v. 104 N.H. 180 438A.2d
wereFinally, strenuously theythatthe assertdefendants

todeprived of rule of courtrights under both statute and
(and final)have the supplementarysecond of thereport mas-

subjectedter to orapproval disapprovalconsideration and
court,by the superior toprior transfer of the reserved case

to this court. The supplementarymaster’s second report was
14,filed on February It related that the master had1972.



195

Holden,considered the of the Clara anddeposition grantor
other materials submitted the and recommendedby parties,

fordenial of both of defendants’ motions onerehearing,
the other affidavit of thethe uponupon deposition,relying

the and the defendants’defendant Collins. Thus objec-report
thereto were before the court whentions and exceptions

ofand the orderthe were heard J.,Dunfey, Aprilbyparties
4, 1972, entered on the recent motion ofwas most January
10, 1972, did not inferencethe same. If this order bydenying

master,the of the the continuedfinal partiesapprove report
2, 1971,the order of the timeto be to thatsubject February

for “froma case would be measured the finalreservedfiling
of the the have been submit-master afterreport depositions

ted to him.”
Neither the statute et nor the of(RSA 519:9 rulesseq.)

the court the thesuperior required procedure sought by
fact, 79, 21,defendants. In of rulepoint adopted January

1972, 4, 1972,court on effec-this andapproved by February
4, 1972,tive on that the ofApril clearly provided report

a master or referee “will be to thepresented Presiding Justice
for his order and sent to counsel who shall preservethereafter
their the were heard aas case byrights though originally

of the Court”. RSAadded.)Superior (EmphasisJustice
R. If rule1973). (RSA79 the 70 491:491:App. (Supp. prior

R. 70) a different it had been waiv-App. implied procedure,
ed onthe order of the court enteredby superior February
2, 339,Dube,1971. N.H.Stiles v. 106 211 A.2d 402See
(1965).

thatWe recommendationno error in the master’sfind
the denied.defendants’ for bemotions Rautenbergrehearing

25, AMunnis,v. careful109 N.H. 375 (1968).241 A.2d
review of disclosesthe record in this litigationprolonged

error,no and the order in court isthis

overruled.exceptionsDefendants’

All concurred.


