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torighttheincludesplaintiff’sthe easementconveyance,
at theexistingthoseexceptofkeep it clear “structures”

conveyance.of the 1938time
to dismisstheir motionDefendants’ contention that

plaintiff’son the basis thatgrantedbeenshould have
injunctionformoney damages prayerwaiver of andoral
to obtainthe so aspleadingswere not effective to amend
acceptedbeby way injunctionrelief of cannotequitable

417,Gilmore, 59 N.H.under our liberal v.practice. Metcalf
(1879); N.H.47 Am. R. Fitch v. 82217 Company,Company
(1926); 599,318, 4 A.Weston, N.H.A. 63133 340 Owen v.

(1885). trial,objection no continuance801 No was made at
alleged.wasrequested, surprise prejudicewas and no or

fully no towe see reasonThe case has been tried and
53,100 N.H.v. 119decree.thedisturb A.2dDerby Company,

(1955); v.Fitch Company Companysupra.335

overruled.Exceptions

All concurred.

Grafton
No. 6767

W.Glenn Bricker

v.

Speare HospitalSceva Memorial

29,March 1974



230

(Mr.& and Barry orally)Sullivan Barry,Malloy Jr.James J.
for the plaintiff.

Wescott, & (Mr.Millham& and DyerSanders SmithUpton,
for the defendant.Frederic K. Upton orally)

and wasa medical doctorThe isPer curiam. plaintiff
469,110 N.H.v. N.H. Medicalin Brickerthe Soc’y,plaintiff
110v.614 Bricker Sceva(1970); Speare Hosp.,272 A.2d

412, Bricker v. Sceva358 (1970);N.H. A.2d270 Speare
276, denied, 404589 cert.(1971);111 N.H. 281 A.2dHosp.,

339 F.v.995 Bricker Sceva(1971);U.S. Hosp., Supp.Speare
Crane, 468Bricker v. F.2d 1228and1972)(D.N.H.234

denied, 930 (1973).410 U.S.cert.1972),Cir.(1st Except
listed, fromcases stemall of thethe casefor first reported

thetoof the defendantrefusalthe hospital reappoint
theThe factsto medical staff.its surroundingplaintiff

courtthe trialthethe and byaction findingsby hospital
276,111 N.H.v.in Bricker Scevadetailed Hosp.,are Speare

Trialof thethe action589 which sustained(1971),281 A.2d
re­board’sthein hospitalCourt J.) upholding(Johnson,

medical staff.Bricker to itsDr.tofusal reappoint
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the trialThe from the denialarises bypresent appeal
basedcourt of for a new trialadditional motions upon alleg-

theand a motionevidencediscovered chargingnewlyedly
and thetrial court with bias and reassign-prejudice asking

Thement of new trial to a differentthe motions for judge.
Trial Court reserved and transferred(Johnson, J.) plain-

thetiff’s to denial of these motions.exceptions
While some of the in the motions forallegations present

of intrial are containednew pre-repetitious allegations
1971,for denied in theremotions new trialvious appear

to be some new The motions for newallegations. present
trial claim that now has four doctorsgenerally plaintiff
who as a board him tofound be a competent physician,
that was committed certain witnessesperjury by against

trial,him in the and that he not ofhad known twooriginal
ofcases other members themalpractice brought against

1971.medical staff in
discovered evidenceoftheonA new trial newlyground

the was(1)where: partymovingis required onlyequitably
evidence at the form­thefault in to discovernot at failing

admissible, to thetrial, materialevidence isthe(2)er
of such amerits, it must beand (3)and not cumulative

reachedbewilldifferent resultthat acharacter probably
25,Munnis, N.H.109 A.2dv. 241a new trial.at Rautenberg

of fact towereThe issues questions375 (1968). presented
denial ofcourt the court’sthe trial anddeterminedbe by

unreasonable.will be unlessmotions sustained clearlythe
141, 495,143, 71 496Cicco, 96v. N.H. A.2dMusgrove

evidenceThe nature of the discovered”(1950). “newly
in it would atheand delay offeringlong support finding

the was fault for not it atthat at theplaintiff presenting
213, 218,v.former trial. 106 N.H. 208Haney A.2dBurgin,

448, In no453 event we find such(1965). conclusiveany
the or evidence to the trialevidence in affidavits presented

of abuse of discretion.court as would apermit finding
Evidence of as a wouldcompetenceplaintiff’s physician

be of such character that a different result wouldnot prob­
v.at a trial since we noted in Brickerbe reached newably

276,Sceva 111 N.H. 589 (1971),Speare 281Hosp., A.2d
his notthat was a determinativeprofessional competence
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factor in the court’s decision. The trial court pre-had
viously rejectedconsidered and a motion for a new trial

an on the of aupon credibilitybased attack witness and
the found topresent ruling nothing helpfulindicated it
the plaintiff in the new allegations. Stevens,Cormier v.See

(1966).66,107 N.H. 186 The ofallegations217 A.2d
the malpractice relate to plaintiff’ssuits claim that he was
dismissed of his.willingness testifybecause to fellowagainst

inphysicians malpractice cases. were ofThese suits matters
public record at the time of trial and it not appeardoes
plaintiff was ever consulted with reference to them. Accord-
ingly, the innuendo that the board of hospitaltrustees of the

plaintiffdismissed of thembecause fails a for a newas basis
trial.

Stated terms,in their simplest plaintiff’s charges
against the court have a two-fold basis: certain pre-facts
sented plaintiff’sand personal opinion. At the onhearing
his motion to disqualify the court for bias and prejudice
plaintiff summoned and presented as a Stephenwitness
W. Smith. It appeared that he had been one of seven-
teen of hospitalmembers the board that had unanimously
voted not to thereappoint plaintiff to the medical staff.
It appearedfurther that the had been awitness casual
acquaintance of the court for inyearssome and that his

Council,then capacity as a member of the heGovernor’s
had voted to confirm the the toappointment judgeof the
superior court. Councilor Smith that he prefer-testified
red a different attorney for the but that heappointment
approved the Governor’s choice. He further testified
that he had met with the judge subsequent to appoint-his

onlyment as a fellow member of a committee concern-
ed with the construction of the new Grafton County court-
house and had never discussed the case with him. In addi-
tion, plaintiffthe testified that as a trained individual he
could therecognize attitude of the trial court toward him

onewas of hostility.
We note that plaintiff’s attempt to oust the judge was

made after thelong trial court’s final decree. In a similar
case where the toattempt recuse the judge made priorwas
to completion of the case but after numerous hearings,
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overlook the circumstancethe court noted “we cannot
found himpetitioner accept-the date that firstthat after
all, ques-disputedif notmany,judgeable the has resolved

inthatIt not inconceivableof in its disfavor. istions fact
Leaderre Unionthis is his sin.” Inpetitioner’s eyes principal

1961).(1st381, The motionCir.n.14389292 F.2dCorp.,
for dis-no basistoo providedin this case was filed late and

qualification.
The of the that the trial court was hos-opinion plaintiff

hardly questiontile to him on the in the absenceis decisive
177,Sawtelle,of facts. 105 N.H. 195supporting Sawtelle v.

(1963); 271, 275,589A.2d Hutchinson v. 73 N.H.Railway,
(1905).1011,A.60 1013

The facts to therelating alleged disqualification do not
fall within any disqualificationreason for provided theby

1,Code of adopted MayConduct effective 1973.Judicial
RSA App.490: R. 25 Canon 3-c. Neither can they be said
to constitute facts “from which a sane and reasonable mind
might fairly infer personal bias or onprejudice partthe

(D.C.121,of judge.” Letts,the Hurd v. Cir.152 F.2d 122
1945); (1967);Rhodes,In re 370 411 Hamlin v. Govern-F.2d

(7th 1928);Zone,ment Canal 161 Cir. reIn26 F.2dof
1918);(9thEstate, Annot.,F. 145 Cir. 10250Bishop’s

§ (1950).9,1307 atA.L.R.2d 1321

overruled; theExceptions judgment for defendant.
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