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the court noted “we cannot overlook the circumstance
that after the date that petitioner first found him accept-
able the judge has resolved many, if not all, disputed ques-
tions of fact in its disfavor. It is not inconceivable that in
petitioner’s eyes this is his principal sin.” In ve Union Leader
Corp., 292 ¥.2d 381, 389 n.14 (lst Cir. 1961). The motion
in this case was filed too late and provided no basis for dis-
qualification.

The opinion of the plaintiff that the trial court was hos-
tile to him is hardly decisive on the question in the absence
of supporting facts. Sawtelle v. Sawtelle, 105 N.H. 177, 195
A.2d 589 (1963); Hutchinson v. Railway, 73 N.H. 271, 275,
60 A. 1011, 1013 (1905).

The facts relating to the alleged disqualification do not
fall within any reason for disqualification provided by the
Code of Judicial Conduct adopted effective May 1, 1973.
RSA 490: App. R. 25 Canon 3-c. Neither can they be said
to constitute facts “from which a sane and reasonable mind
might fairly infer personal bias or prejudice on the part
of the judge.” Hurd v. Leits, 152 ¥.2d 121, 122 (D.C. Cir.
1945); In re Rhodes, 370 F.2d 411 (1967); Hamlin v. Govern-
ment of Canal Zone, 26 F.2d 161 (7th Cir. 1928); In re
Bishop’s Estate, 250 F. 145 (9th Cir. 1918); Annot., 10
A.L.R.2d 1307 § 9, at 1321 (1950).

Exceptions overruled; judgment for the defendant.
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Grimes, J. Appeal from a conviction for grand larceny
under RSA 582:3 and attempted grand larceny under RSA
590:6 raising the issues of whether or not instructions were re-
quired as to the lesser-included offense of “joy-riding” and
as to the reliability of testimony of accomplices. These issues
were reserved and transferred by Mullavey, ].

On June 20, 1972, a Kawasaki trail bike which had cost
$325 was reported missing from the garage of a Dover resi-
dent. The following night an attempt to steal another motor-
cycle was foiled when the would-be thief, on being discovered,
abandoned the motorcycle and escaped to some near-by
woods. The defendant was charged with larceny under RSA
582:3 and attempted larceny under RSA 590:6 and convicted
of both offenses largely on the testimony of accomplices.

The accomplice to the successfully executed crime testified
that, at defendant’s suggestion, he drove the defendant to
the owner’s home and stood watch while the defendant
removed the bike from a garage where it was housed. They
then hid the bike in a nearby sandpit. The accomplice to
the crime of attempted larceny testified that the following
day the defendant took him to the hiding place and showed
him the bike which the defendant said he had “stolen” from
the owner. The second accomplice testified further that in
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the evening of that same day he and the defendant while
riding around Dover in the accomplice’s car, spotted a motor-
cycle parked beside a house. They parked the car, and, while
the accomplice hid behind a tree, the defendant pushed the
motorcycle through the backyards of adjoining houses. When
detected by a neighbor, the defendant assertedly dropped
the motorcycle and ran, losing his glasses in the flight.
Another neighbor testified that on the night in question a
young man, whom she identified as the defendant, came
to her home shortly after this incident and asked to borrow
a flashlight to look for his glasses. Two weeks after the first
theft, the owner testified he received an anonymous phone
call informing him of the location of his trail bike. The bike
had been damaged more than the amount of its purchase
price. The muffler had been sawed off, the fenders removed,
the wiring cut and the headlamp and shifting gear bent.
Defendant’s defense consisted of denying any knowledge of
or involvement in the incidents and attacking the credibility
of the accomplices’ testimony by arguing that a vindictive
police inspector led them to falsely inculpate defendant in
exchange for leniency from the police. At the conclusion
of the court’s instructions to the jury but before the jury
retired, defense counsel orally requested an instruction on
“joy-riding”. The request was denied.

The joy-riding statute prohibits “wilfully, mischievously
and without claim of right” taking another’s vehicle “but
not with the intent to steal the same.” RSA 572:45. The essen-
tial difference between the felony of grand larceny and the
misdemeanor of joy-riding lies in whether the intent of the
defendant was to permanently deprive another of his prop-
erty and convert it to his own use or to take it without authori-
zation but not with the intent to keep it.

An instruction on a lesser-included offense should be freely
given where counsel requests it and it is compatible with
the evidence of the trial. United States v. Sinclair, 444 ¥.2d
888 (D.C. Cir. 1971). Indeed, it has been suggested that a
law precluding such an instruction would raise difficult con-
stitutional questions. Keeble v. United States, 412 U.S. 205,
213 (1973).

To be entitled to the instruction, however, the lesser offense




236 |

must necessarily be included in the greater and the evidence
must justify a finding of guilt of the lesser offense. Sansone
v. United States, 380 U.S. 343 (1965). Since it is not disputed
that joy-riding is a lesser offense included in grand larceny
of a motor vehicle, the question then is whether the element
of intent to steal which is not common to both offenses was
disputed by the defendant so as to furnish a rational basis
for a finding of guilt on the lesser offense. United States v.
Sinclair, 444 F.2d 888, 890 (D.C. Cir. 1971); Driscoll v. United
States, 356 F.2d 324, 328 (1st Cir. 1966). It was not disputed
in this case.

The defendant took the stand and denied taking the first
bike or attempting to take the second. He testified as to his
actions and whereabouts on both occasions which did not
include his participation in or presence at the scene of the
crimes. His entire defense was completely exculpatory. He
testified he had nothing to do with the offenses, was elsewhere
when they occurred, and that the two alleged accomplices
were lying because of a grant of immunity from prosecution
as part of a plan of a police officer to get the defendant
because a previous charge of larceny of a vehicle had been
reduced. No argument regarding the lesser offense was made
and no request for such an instruction was made until after
the charge had been given but before the jury retired. State
v. Davis, 83 N.H. 435, 144 A. 124 (1928). Thus the evidence
furnished no rational basis for a finding of guilt of the lesser
offense. United States v. Sinclair, 444 F.2d 888 (D.C. Cir. 1971);
see State v. Kawa, 113 N.H. 310, 306 A.2d 791 (1973).

The defendant also raises on appeal for the first time the
failure of the trial court to give a cautionary instruction
regarding the testimony of accomplices. Since the record does
not disclose that any request for such an instruction was made
at any time even after the completion of the charge, no ques-
tion is presented for this court. State v. Wargo, 83 N.H. 532,
534, 145 A. 456, 458 (1929).

Exceptions overruled.

All concurred.




