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overlook the circumstancethe court noted “we cannot
found himpetitioner accept-the date that firstthat after
all, ques-disputedif notmany,judgeable the has resolved

inthatIt not inconceivableof in its disfavor. istions fact
Leaderre Unionthis is his sin.” Inpetitioner’s eyes principal

1961).(1st381, The motionCir.n.14389292 F.2dCorp.,
for dis-no basistoo providedin this case was filed late and

qualification.
The of the that the trial court was hos-opinion plaintiff

hardly questiontile to him on the in the absenceis decisive
177,Sawtelle,of facts. 105 N.H. 195supporting Sawtelle v.

(1963); 271, 275,589A.2d Hutchinson v. 73 N.H.Railway,
(1905).1011,A.60 1013

The facts to therelating alleged disqualification do not
fall within any disqualificationreason for provided theby

1,Code of adopted MayConduct effective 1973.Judicial
RSA App.490: R. 25 Canon 3-c. Neither can they be said
to constitute facts “from which a sane and reasonable mind
might fairly infer personal bias or onprejudice partthe

(D.C.121,of judge.” Letts,the Hurd v. Cir.152 F.2d 122
1945); (1967);Rhodes,In re 370 411 Hamlin v. Govern-F.2d

(7th 1928);Zone,ment Canal 161 Cir. reIn26 F.2dof
1918);(9thEstate, Annot.,F. 145 Cir. 10250Bishop’s

§ (1950).9,1307 atA.L.R.2d 1321

overruled; theExceptions judgment for defendant.
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Rudman, Rath,attorney general,Warren B. and ThomasD.
brief,attorney general, by for theassistant State.

brief,byE. for theGlen defendant.Graper,

larcenyGrimes, grandforfrom a convictionAppealJ.
RSAlarceny underattempted grandunder RSA and582:3

re-werenot instructionsof whether or590:6 the issuesraising
and“joy-riding”ofoffensequired as to the lesser-included

accomplices. These issuestestimonyof ofreliabilityto theas
bywere reserved and transferred Mullavey, J.

costhadwhich20, 1972, bikeOn trailKawasakiaJune
Dover resi-from the of amissing garagewas reported$325

motor-attemptan to steal anotherfollowing nightdent. The
discovered,thief, on beingwhen the would-becyclewas foiled

near-byescapedand to somemotorcycletheabandoned
with under RSAlarcenywoods. The defendant was charged

larcenyand under RSA and convictedattempted 590:6582:3
testimonyon the oflargely accomplices.of both offenses

successfullyThe to the crimeaccomplice executed testified
that, suggestion,at defendant’s he drove the defendant to

homethe owner’s and stood watch while the defendant
Theyfrom itgarageremoved the bike a where was housed.

nearby accomplicehid in The tosandpit.then the bike a
larceny theattempted followingthe crime testified thatof

to hidingthe defendant took him the and showedday place
he fromthe defendant said had “stolen”him the bike which

inaccomplice further thatowner. The second testifiedthe
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whilethe defendanthe andof that samethe dayevening
car, motor-ain theDoveraround spottedaccomplice’sriding

car, and, whilethea house.beside They parkedparkedcycle
tree, thedefendantbehind a thehid pushedthe accomplice

Whenhouses.ofthe adjoiningbackyardsmotorcycle through
defendanta the assertedlydetected droppedby neighbor,

ran, in thehisthe and flight.losing glassesmotorcycle
in atestified that on theAnother questionnightneighbor

man, defendant, camewhom she identified as theyoung
her to borrowto home after this incident and askedshortly

to for Two weeks after the firsta look hisflashlight glasses.
theft, owner testified he received anthe anonymous phone

of of bike. The bikecall him the location his trailinforming
had been more than the amount of itsdamaged purchase

removed,off,had been sawed the fendersThe mufflerprice.
cut the bent.the and and shifting gearwiring headlamp

of ofDefendant’s defense consisted denying any knowledge
theor involvement in the incidents and credibilityattacking

that a vindictiveof the testimony byaccomplices’ arguing
led them defendant intopolice inspector falsely inculpate

the At the conclusionfor fromleniency police.exchange
thebut beforethe court’s to the juryof instructions jury

onretired, instructioncounsel andefense orally requested
was denied.The request“joy-riding”.

The statute mischievouslyprohibits “wilfully,joy-riding
and without of another’s vehicle “butclaim right” taking

The essen-not intent to the same.” RSAwith the steal 572:45.
theof andtial difference between the felony grand larceny

of themisdemeanor of lies in whether the intentjoy-riding
defendant was to another of hispermanently prop-deprive

and convert it to his own or takeuse to it without authori-erty
zation but not with the intent to it.keep

An instruction on a lesser-included should beoffense freely
itwhere counsel it and withisgiven requests compatible

Sinclair,the evidence of the v. 444trial. United States F.2d
Indeed,888 Cir.(D.C. 1971). it been thathas asuggested

con-law such an instruction would raise difficultprecluding
205,States, U.S.v. 412stitutional Keeble Unitedquestions.

(1973).213
however,instruction,To the lesser offensebe entitled to the
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must included in the and the evidencenecessarily greaterbe
justifymust a of of thefinding guilt lesser offense. Sansone

(1965).States,v. 380 it not disputedUnited U.S. 343 Since is
that joy-riding grand larcenyis a lesser offense included in

vehicle, question thenthe is whether theof a motor element
not commonwhich is to bothto steal offensesof intent was

disputed by the defendant so as to furnish a rational basis
for a of onfinding guilt the lesser offense. United v.States

(D.C.Sinclair, 888,444 890F.2d Cir. 1971); Driscoll v. United
(1st324, 1966).States, 356 Cir.F.2d 328 It disputedwas not

in this case.
The defendant took the stand and denied taking the first

bike or toattempting take the second. He testified as to his
actions and onwhereabouts both occasions which did not
include his participation in or presence at the scene of the
crimes. His entire completelydefense was exculpatory. He

offenses,hetestified had to do with thenothing waselsewhere
occurred,theywhen and that the two alleged accomplices

were oflying grant immunitybecause a of from prosecution
partas of a ofplan policea officer to the defendantget

previous larcenybecause a of of acharge vehicle had been
theregarding lesser offense was madeargumentNoreduced.

for such an instruction was made untilrequest afternoand
the hadcharge given jurybeen but before the retired. State

(1928).435,Davis,v. N.H. 14483 A. the evidence124 Thus
no offindingfurnished rational basis for a of the lesserguilt

(D.C. 1971);Sinclair, 444offense. UnitedStatesv. 888 Cir.F.2d
(1973).Kawa, 310,seeState v. 113 N.H. 306 791A.2d

The defendant appealalso raises on for the time thefirst
failure of the cautionarytrial court to agive instruction
regarding the testimony accomplices.of theSince record does
not disclose any requestthat for such an instruction was made
at any time even after the completion ques-of the nocharge,
tion presented 532,is for v.this court. N.H.State 83Wargo,

(1929).534, 456,145 A. 458

overruled.Exceptions

All concurred.


