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forjury indictmentgrandfor athere have been occasion
4 RSA 601:1.which section describes.the misdemeanor

However, 4necessary under sectionit would have been
allegationwas loaded. No suchpistolto that theallege

into madesuppress,in both his motionsFinally,appears.
trial, wasthat the defendantof counsel statedadvance

159, Sec-“Chapterof RSAonly with violationcharged
clearly informedfullyhe was andtion We hold that3.”

forpreparehe could properlyindictment so thatby the
554, 557,Strescino, 106 N.H. A.2dv. 215the trial. State

625,(1965);706, Greenwood, N.H.113 312708 v.State
(1973). he could notIn event of a conviction695 theA.2d

O’Neill,for the same offense. v.againhave been tried State
(1963).15, 191 Such authorities as105 N.H. A.2d 528

(1956),228, andv. 100 N.H. A.2d 921State 122Mealey,
(1964),415,Webster, cited105 N.H. 856v.State 200 A.2d

defendant, clearly on their factsby distinguishablethe are
defend-supportfrom the and do not thepresent situation

entire record dis-An examination of theposition.ant’s
error,no and the order iscloses

overruled.Exceptions
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Hollis, & and Michael R. CallahanSodenGodfreySulloway,
(Mr. Callahan for theorally) plaintiff.

Powell, McGuirk & (Mr.Blanchard P.Flynn, Raymond
forBlanchard the defendant.orally)

Per curiam. The inissue this case whether theisprimary
evidence the trial court’s that a divorcesupports finding stipu-
lation which for fixed annual to the defen-provided alimony
dant, an of so ascontemplated adjustment property rights
to the to continue after the defen-require paymentsplaintiff
dant’s The filed an action toplaintiffremarriage. modify

circumstances,divorcethe decree due to follow-andchanged
a the Trial Court aordereding (Batchelder,].)hearing, partial

modification theof decree but did not thewholly grant
relief. The tomotion set aside this orderrequested plaintiff’s

as the of the evidence denied andwasbeing against weight
his thereto was reserved and transferred.exception

5, 1963,On the were divorced sixteenafterAugust parties
of The decree embodied ayears marriage. stipulation agreed

to the the who is aby parties, plaintiff lawyer being rep-
resented counsel and the defendant se. Theby acting pro

in that the defendant should havestipulation provided part
the of the two minor children and ofcustody ownership

Nashua,the inhouse contents and Itits a car.family spe-
to thereferred effect of visitationoncifically remarriage

The also the to main-rights. stipulation required plaintiff
certaintain insurance for the benefit of the defend-policies
and theant children and the to therequired plaintiff pay

defendant two thirds thereof for“$5900 per year, support
of to besaid children the the sameand balance as alimony,

in installments forthwith.paid equal monthly commencing
The aforesaid amount shall be reduced there-one-sixthby
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of children toceasingof the first saidtheuponof occasion
hereto, andsupport upon partiesthefordependentbe

by quarter uponone thereof thefurther reducedshall be
depend-to beceasingof the of said childrenoccasion other

fullydefendant hassupport parties.”for said Theuponent
with since the divorce. Bothcomplied stipulationthis

nowhave and the children have attainedparties remarried
majority.their

in onThe case turns whether the trial courtissue this
of theproperly interpreted quoted stipu-the above provision

provision alimonylation. The found that the for “con-court
oftemplated adjustment propertyan and orderedrights”,

$2,000to the ofplaintiff payments perthe continue at rate
plaintiffThe assertsremarriage.theyear despite defendant’s

there no the ofsupport findingis evidence to court’s such
$2,000 arbitraryan intent and argues figurethe is and without

respondsfoundation in the The defendant thatstipulation.
the of afinding propertythere wasevidence to sustain court’s

$2,000division and that the wasfigure impliedcontends
$5,900in one-third of the plaintiffthe “balance” which was

pay alimony”.to “asobligated
alimonyrelevant of theportion HampshireThe New

(RSA 458:19) anynot substantialundergonestatute has
Baker,in 1791. v. 90 N.H.change since its enactment Baker

(1939).307, 309, 767,9 that “[u]pon768 It in partreadsA.2d
divorce, the to themaya decree of or court restorenullity

estate, may to herany assignor of herwife all andpart
husband, or order him toof the of herpartsuch estate

just. .. .”money, maysum of as be deemed RSApay such
458:19.

alimonyThe between as an allow-relationshipconfusing
alimonyance for as a division is illus-support propertyand

Clark,comment H. Thetrated in the fromfollowing Jr.,
(footnotes(1968)§ 14.8, at 449-50of DomesticLaw Relations

omitted). to whether therenecessary“It now becomes ask
alimonydecree andany grantingdistinction between ais

of would be nice if thisordering property.one transfers It
unfortunatelyquestion ignored,troublesome could be but

consequencesimportant dependthe lawhas so thatdeveloped
alimonyaward or aupon whether a is labeledparticular
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of the court’sto the sourcedivision. In addition veryproperty
method enforce-in the ofto make the decree question,power

arethe decreeof tothe existencement and modifypower
andheld modifiableareat ordersstake. Alimony generally

while ordersenforceable propertyby contempt proceedings,
of theends on theare not. Alimony remarriagegenerally

Further,wife, ofdo the faultwhile orders not.property
notbut inthe is inrelevant arrivingsetting alimony,parties

Andof least inat division at somea jurisdictions.property,
from thatfederal treatmentreceives different taxalimony

to divisions.”propertygiven
of forordersIn the amount sup-determining appropriate

division, mustfor a courtand trial necessarilyport property
theof of both totake account the financial status parties

of anddivorce action. For maintenancepurposes support
wife,of the size of her of the maritalthe propertyportion

409,Stritch,on 106 N.H.her need. v.has a Stritchbearing
411-12, 426, Fowler,v. 97Fowler(1965);213 A.2d 427-28

218, 836,216, Baker,84 90N.H. 838 Baker v.(1951);A.2d
307, 309, 767, &9 769 see Hofstadter(1939);N.H. A.2d

- 51,Levittan, L. 55-57A 7 Fam.Alimony Reformulation, J.
Fox,Zuckman The in Divorce(1967); & Ferment Legislation,

Thus,515,Fam. L. 566-71 (1973).12 supportalthoughJ.
distinct,and are aredivision factuallytheyproperty legally

interrelated.
forIn the thecase “alimony”present stipulation provided

defendant, $1,967ofto in the amount (one-thirdthe per year
The ofof amount and child$5,900). gross alimony support

reduced on the occasion(one-sixth thereof)was to be $983by
of child further reducedthe first and byattaining majority
$1,475 ofon the occasion the secondthereof)(one-quarter
child in a reduced annualattaining majority resulting figure

$3,442,of beafter the children should no longer dependent.
The of as to the effectthe was silentlanguage stipulation

of on The of thethisremarriage arrangement. testimony
at trial was as the wasto whether matterparties conflicting

at the time The defen-discussed the wasstipulation prepared.
her woulddant stated that the had informed that sheplaintiff

the remainedreceive of the amount thatportion original
children as toafter the left without limitation remarriage.any
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The plaintiff subject ofanddisagreed testified that the
remarriage had tonot arisen with torespect payments

defendant, never intended them to con-the but that he had
tinue after her remarriage.

clearly respectin this becausestipulation amgibuousThe is
($1,967) not cor-“alimony”the amount as doesdesignated

the children shouldrespond payablewith the amount after
($3,442). In for the intent of themajority searchingattain

conclu-that the trial court came to theparties, apparentit is
in fact a division” and“alimony” “propertysion that the was

roundapproximate figure.thus modified the decree to an
not alwaysThe form of an between “doesagreement parties

Clark,H. The oftrue Law Domesticreveal its substance”. Jr.,
§ (1968);14.8, Stritch,v. 106 N.H.at 450 seeStritchRelations

(1965); Baker,409, 411, 426, 90Baker v.213 A.2d 427-28
(1939).307, 309, 767,N.H. court heard9 769 The trialA.2d

tostipulationevidence the thethat defendant understood
shouldin cash which shepayment yearlyinclude a of a sum

Furthermore, could havereceive “no matter what”. she
stipula-mentioned in thewasremarriagethat sinceassumed

tocustody, applyit was nottion in reference to childonly
divorce. Under theseof thearrangementsto the financial

circumstances, to construeit not an of discretionwas abuse
in amountthepropertythe to include a settlementstipulation

We error howeveryear.$5,900 think it wasperof one-third of
orderyear,$2,000 andperto order ofpayments at the rate

$1,967.the amount to reduced tobe
concerningorderunnecessaryIt to review the trial court’sis

yearsthe child who was seventeencustody youngerthe of
trial, majority while thisold at the time of but attained his

1973).(Supp.on RSAappeal.case was 21-B:1See

overruled; decreeexception modified.Plaintiff’s

Griffith, did not sit.J.,


