
267

Hillsborough
6618No.

Mary P Bd.b.a. and Real EstateBell & a.J.

v.

Development CorporationWarren

30, 1974April

Nedved & E. Nedved(Mr.Senn Howard for theorally)
Bell C.and Packard.plaintiffs Mary OlgaJ.

Winer, & Howorth (Mr. Robert W. Pills-Lynch, Pillsbury
for the defendant.bury orally)

Lampron, Action to recover a broker’s commissionJ.
on an oral ofnonexclusive real estate in Milfordlisting
owned the defendant itsby corporation acting through

Warren Trial beforepresident Snyder. by jury King, J.
inresulted a Defendant’s to thedisagreement. exceptions

nonsuit, verdict,ofdenial its formotions directed and
for the werejudgment “notwithstanding hung jury”
reserved and transferred. Such a transfer be mademay
under Rule 69 of the Court if theSuperior presiding

certifies “that the raisejustice exceptions important ques-
tions of law which and convenience shalljustice require
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RSAproceedings.”of furtherbe determined in advance
1973); RSA 491:17.(Supp.R. 69 see491:App.

madelistingof theThere no about the termsdisputeis
$1,200,000, the sellerThe waspricein March 1970. sale

and take$50,000 in at the time of saleto net cashwas
a com-the broker was to receivemortgage,back a second

income tax con-agreedof It was also thatmission 6%.
in the terms of the sale.importantsiderations were factors

11, 1970, toplaintiffsOn submittedAugustor about
rejected$1,050,000 which heSnyder expresslyan offer of

ofearly eveningin in thetelephonea conversation
told them at thatSnyder13. Plaintiffs testified thatAugust

just $1,144,000offer of sub-he had refused antime that
from whom he to hearby agent expectedmitted another

around mid-also testified thatnight.later that Plaintiffs
with anthey Snyder againcalledeveningthatnight same

ofpricefor theRealty Trust listedoffer from Melrose
$2,000check of as a binder.by$1,200,000 aaccompanied

but thein a written instrumentoffer containedThis was
time.Snyder at thatnot reveal its terms toplaintiffs did

14, Snyder’satthey arrivedmorning, AugustThe next
to hand-deliveraccompanied byhome 7 a constableat a.m.

wife didand hisSnyderthe offer and check. was absent
hethat hadSnydernot the documents. testifiedaccept

11 the client ofp.m.the at on 13 toproperty Augustsold
$1,200,000.the other foragency

well in order to entitled to aOur law is settled that be
ready,produce buyerthe had to aplaintiffscommission

purchase propertyand able to the on the termswilling
Chase,v.specified byand conditions the seller. Philbrick

(1948).82, equally95 N.H. 58 It is well-establish-317A.2d
byproposeded law here and that if the termselsewhere

degreethe in materialprospective purchaser vary any
seller,from or the the brokersspecified accepted bythose

they undertook andobligationshave failed to fulfill the
109not to v.are entitled a commission. Dunn Staples,

(1968);251, Motel,N.H. 635 Menard v. Coronet248 A.2d
(1965);710, Paine,Inc., v.Conn. 378152 207 A.2d Bowley

(Me. 1972); 376,Annot., 37918 A.L.R.2d291 A.2d 712
(1957).
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or fall on themust standto recoverPlaintiffs’ right
Trust.offer made Melrosewrittenterms of the Realtyby

1940). In thated.(3d§9 Evidence 2427See Wigmore,J.
exhibit, theoffer, Melrose toas anintroduced payagreed

cer-to to$1,200,000; the was beof salelist subjectprice
defendanton thetain first properties;mortgages existing

$334,000of not thanlesswas to hold a second mortgage
Melrose alsoof the salefor the balancecash price.plus

second withoutthe to thereserved mortgageprepayright
The laston it 90to interestand every days.paypenalty

“Be itoffer as follows:of its read specificallyparagraph
intent, theof toletterthat this is aunderstood subject

ofintransfer the anto exchangeequitiesBuyers ability
Street, Wakefield, Middlesexthe at Princessreal estate 12

Massachusetts.”County,
ofof the other termswhether someWithout deciding

holdof the weto thosethe offer failed meet listing,
thethat conditionsthe imposed paragraphexchange by

from them to whicha variationabove constituted material
to beeffect this condition hadthe seller never Inagreed.

or ableafulfilled before Melrose became ready, willing
was offerthat Melrose’s not anso accept-buyer proposition

which thea counter-offerthe seller’s terms buting
Inc.,never v. Moteldefendant Menard Coronetaccepted.

710, Meader,Lord v.(1965);Conn. 378 see152 207 A.2d
188, 434,185, 60 We further(1904).73 A. 436N.H.

hold not entitled to a commissionthat the wereplaintiffs
andas tofailed a ready, willingthey produce purchaser

able to in accordance with the terms authorized bybuy
251,the seller. v. 109 N.H. 635Dunn A.2d248Staples,

Kalivretenos, 916 Ct.v.(1965); (D.C.221 A.2dLampros
1Paine, A.1972);v.1966); (Me.291 A.2d 712App. Bowley

Corbin, 50,§Contracts at Defendant’s(1963).217 excep-
tions are sustained and the order is

Judgment for defendant.

All concurred.


