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simultan-carrierunlimited contractaddition to the permit
The statuteto theissued providesappealeously plaintiff.

law, not to beareof commission ordersthat absent errors
satisfied, a clearthe courtset aside “unless is by preponder-
it, is orthat such orderof evidence before unjustance the

541:13;RSA Auclair Inc.unreasonable.” v.Transportation,
231,State, 305 (1973);662 HouseholdN.H. A.2d113 Goods

199,Ouellette, N.H. 699 (1966).107 219 A.2d TheCarriers v.
such evidence.does notrecord in casethis provide

dismissed.Appeal

All concurred.

Carroll
No. 6726

Corporation &v. a.MountainDavid Dove & a. Knox

30, 1974April

C. (Mr.& Walker and RobertHall VarneyVarneyCooper,
for theorally) plaintiffs.
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McLane, and B. Middleton&Greene BrownGraf, Jack
for the defend-R. (Mr.and David orally)DePuyDePuy

ants.

Griffith, in consolidatedThese are two bills equityJ.
involv-andfor the of trial andjoint dispositionpurpose

owners thethe of lot and developerpropertying rights
trial,to allPriorof real ina estate subdivision Ossipee.

ofbetween the wereissues stipulationdisposed byparties
Knoxdefendantthe of the thatclaimexcept plaintiffs

fromshould beMountain enjoined develop-Corporation
This issuearea referred to as thean “driving range.”ing

referee, who recom-before H.was tried judicialLeahy,John
theof the reliefmended the denial injunctive sought by

Batchelder, the referee’s andJ., reportacceptedplaintiffs.
In oralandreserved transferred exceptions.plaintiffs’

for relief tothe limited their prayerplaintiffsargument
of thefurther range.”enjoining development “driving

known as Indian MoundThe involved isdevelopment
of lot whoand all the are owners purchasedplaintiffs

from or thetheir lots either Robert Draper present
Mountain RobertKnox Corporation. Draperdeveloper,

He thenMound from 1966 to 1968. soldowned Indian
thatto Mountain atthe Knox Corporationdevelopment

Schroeder.time ownedwholly by GeorgeGeorge
his interest to his wife and sons butSchroeder has given

continues to themanage corporation.
Knox theMountain to take overCorporation agreed

of Indian Mound to an instrumentobligations according
forth the to be to. Therematters attendedsetting specified

no theis reference in written toany agreement “driving
on of thearea. This area is a sketch Indianshownrange”

the theMound as first offairwayadjoiningDevelopment
course and indicated the wordsby “Driving Range.”golf

for oneThe so-called was seasondriving operatedrange
forbecame defunct in 1967 andbut exceptovergrown

of it had a Thewhere Mrs. Schroeder smallpart garden.
not thewas of nine-holerangedriving part public golf

whichcourse in turn was not of the Thepart development.
area the defunct is nowoccupied by range being developed



280

by Corporation designationKnox Mountain under the
of 10.subdivision

theyThe claim that the area inplaintiffs understood
question never to be and would re-going developedwas

They representationa area. claim that this“green”main
in Mound.them in the of lots Indianpurchaseinfluenced

of all the evi-“UponThe referee found: consideration
dence it found a fact that none of thepresented, is as

purchase respectivewere induced to their lotsplaintiffs
any implied representation byof orby expressreason

defendants, orany of the named for themselvesacting
Corporation, designatedfor Knox Mountain that the area
or 10 would never be‘Driving Range’as Sub-Division

greenwould forever a so-calleddeveloped but remain as
area.”

theinlanguagethat certainargueWhile the plaintiffs
order to bindthat inthey agreeambiguous,instruments is

range”the “drivingthe not to ondefendants construct
While thisevidence.they rely uponarea must extrinsic

of deedsinterpretationon theauthoritycourt is the final
76,N.H. 193v. 105 A.2d(Peerlessand contracts Clough,

(1963)), “[i]n the find-of a contractinterpretation444 the
of the surround-uponcourt evidenceings of the trial based

bindingof fact which arefindingsareing circumstances
Pro-byif the evidence.”supportedin courtthis Copeland

615-16,612,Nalews, Inc., 113 N.H. 312 A.2dcess v.Corp.
73, 75,(1973);576, 111 N.H. 276 A.2d579 v. Hanley,Guy

(1971).1, conflict-in case wasWhile the evidence this3
report,the referee’ssupporttoanyif there is evidenceing,

“[t]rial [c]ourt’s and issu-reportin hisapprovingactionthe
must be sustained.”in therewitha decree accordanceing

602,135, 138, 605N.H. 152 A.2dv.Pike 102Hartford,
(1959).

thesupporttoThe there was evidencetranscript shows
wit­credibilitythe of the variousandfindingsreferee’s

of factsfor the trierfactual matterspresentednesses
evidence, upheld“which, the must besupported bywhen

371,370, 54Allen, 94 N.H.on v. A.2dappeal.” Amodeo
State,(1947); Sons, 110363, v.& Inc.364 see Peter Salvucci

(1970);155, 899,136, v. Con­911 AthertonN.H. A.2d268
(1968).387,164, 166,cord, 389109 N.H. 245 A.2d
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to rulePlaintiffs of the refereeto the refusalexcepted
nine and con-of their The otherupon requests. findings

of the immaterialclusions referee rendered these requests
and the rule them so indicated.referee’s refusal to on

210,459, 460-61, 45Perkins v. N.H.93 A.2dCompany,
186, 188,Fernald,(1945); v. N.H. 131212-13 Nichols 82

836,A. 837 (1926).

overruled;Exceptions judgment for defendants.

Grimes, sit;did not the others concurred.J.,

Strafford
No. 6727

Hampshire v.State of New

MoodyWalter

30, 1974April

Rudman,Warren B. Smith,H.andattorney general, Gregory
Smith(Mr. for the State of Newattorney orally), Hampshire.


