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We are thus satisfied that the defendant’s actions are suf-
ficient under RSA 510:4 I (Supp. 1973) to confer jurisdiction
on New Hampshire courts. However, a trial court is not pre-
cluded from applying the doctrine of forum non conveniens
if the facts warrant it. Forbes v. Boynton, 113 N.H. 619, 624,
313 A.2d 129, 133 (1973); Van Dam v. Smit, 101 N.H. 508,
148 A.2d 289 (1959); Thistle v. Halstead, 95 N.H. 87, 58 A.2d
503 (1948); see Morely, Forum Non Conveniens: Restraining
Long-Arm Jurisdiction, 68 Nw. U.L. Rev. 24 (1973); 39 Brook-
lyn L. Rev. 218 (1972); 58 Cornell L. Rev. 782 (1973).

Defendant’s exceptions overruled.

All concurred.
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Grirrrry, J. The Trial Court (Johnson, J.) decreed
specific performance of a purchase and sale agreement
executed by the parties for the sale of certain land situated
in New Hampton, New Hampshire. During the trial, de-
fendant seasonably excepted to the denial of her motions
for a nonsuit and directed verdict and to the rulings of the
court admitting and excluding evidence. After trial de-
fendant excepted to the decree and findings and rulings
of the court and moved to set the decree aside. The motion
to set the decree aside was denied subject to exception and
all questions of law were reserved and transferred by the
trial court.

On July 19, 1964, plaintiffs paid a deposit of $25 and
executed a purchase and sale agreement with Warren and
Mavis Harvey for the purchase of approximately 140
acres of land in New Hampton. The agreement provided
that the Harveys were to convey good and marketable
title to the property on September 1, 1964. The plaintiffs
were to pay $600 at the time of transfer and the balance
of the purchase price of $2500 in the three annual install-
ments plus five percent interest on the unpaid balance.
Shortly after executing the agreement plaintiff James
Lovell discovered that there was a boundary dispute with
an adjoining landowner named Alfred Jenness involving
twenty acres and the major access to the property. Mr.




- 301

Lovell informed the Harveys’ real estate agent Vernal
Drake of the boundary dispute and Drake informed him
that the defect would be attended to. However, because
of the boundary dispute no attempt was made by the
parties to complete the sale on the agreed date.

James Lovell was a schoolteacher and in 1965 taught at
Cushing Academy in Massachusetts. From 1965 to 1967
Lovell inquired from time to time of Drake, either by letter
or in person during school vacations, about the settle-
ment of the boundary dispute. During this period he con-
sulted Attorney Willard Martin who sent him an opin-
ion from a surveyor indicating the boundary problem
could best be settled by agreement with Jenness. In the
summer of 1967, Lovell learned that Mr. Harvey had
died. He testified that he called on Mrs. Harvey who told
him she would talk to Mr. Jenness. Lovell also testified
that he spoke to Jenness at that time without success.
There was no communication between the parties in the
period from the summer of 1967 until early 1969. Mr.
Lovell testified that illness in the family prevented his
coming to New Hampshire during this period. In March
of 1969, Lovell wrote Attorney Martin who was settling
Mr. Harvey’s estate. In his reply Martin suggested that
Lovell attempt to reach an agreement with Jenness. Dur-
ing the latter part of the summer of 1969, Mrs. Harvey
told Lovell that she did not intend to complete the
sale and offered to return the deposit. Lovell refused to
accept the return of the deposit and brought this action
for specific performance. At the trial, plaintiff Lovell
stated that they would accept a conveyance subject to the
boundary dispute.

The trial court found “that the plaintiffs and the de-
fendant (and her husband) went through a rather confus-
ing period of several years with neither party sure as to
who had the responsibility of going forward. In any event,
the court does not find the plaintiffs guilty of laches and
specifically finds that the defendant agreed on June 22,
1969, to go forward with the sale.” In view of the plain-
tiffs’ agreement at trial to accept a conveyance with the
boundary defect the trial court ordered specific perform-
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ance without liability to the defendant for any claim of
Alfred Jenness to the premises.

Defendant argues first that neither party was ever in a
position to perform the contract in accordance with its
terms and the trial court was required to find that the
plaintiffs were not at all times ready and willing to com-
plete the purchase. This argument misconstrues the situa-
tion of the parties. During the entire period until plaintiff
announced on the stand his willingness to accept the de-
fective title it was the defendant who was unable to per-
form the contract by delivering a good title. Since the de-
fendant was never in a position to perform in accordance
with the agreement plaintiffs were relieved of any neces-
sity of proving their ability to complete the purchase.
Leigh v. Rule, 331 Mass. 664, 121 N.E.2d 854 (1954); 6 S.
Williston, Contracts § 832 (3d ed. 1962); 81 C.]J.S. Specific
Performance § 103, at 625 (1953).

Defendant contends that the trial court erred in not
finding the plaintiffs guilty of laches. “The issue as to
laches is primarily one of fact.” Hould v. Company, 83 N.H.
474, 476, 144 A. 261, 263 (1929); Valhouli v. Coulouras,
101 N.H. 320, 142 A.2d 711 (1958). It is apparent that
the trial court accepted the plaintiffs’ explanation for the
hiatus in 1967 and 1968 and of the generally persistent
efforts of the plaintiffs to force completion of the trans-
action. Conflicts in testimony were for the determination
of the trial court and we cannot say that a contrary result
was required. Frost v. Polhamus, 110 N.H. 491, 493, 272
A.2d 596, 597 (1970); Heath v. Seymour, 110 N.H. 425,
432, 270 A.2d 602, 607 (1970).

The decree ordering specific performance subject to the
boundary dispute was within the trial court’s discretion
where the plaintiffs had indicated a willingness to accept
such a conveyance. “When the vendor is unable to fully
perform his contract on account of ‘any deficiency in the
title, quantity, quality, description, or other matters touch-
ing the estate’, although his inability may be good ground
for relieving the vendee from the performance of his con-
tract, it furnishes no reason for relieving the vendor where
the vendee elects to proceed with the purchase. He has
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the right to the specific enforcement of the contract so
far as it can be performed.” Hallett v. Parker, 68 N.H. 598,
599, 39 A. 433, 434 (1896); Annot., 11 A.L.R.2d 390,
435 (1950); see Restatement of Contracts § 365, Com-
ments ¢ and 4 at 660-61 (1932); 5A A. Corbin, Con-
tracts § 1160 (1964).

Defendant’s exceptions overruled.

Kenson, C.J., concurs in the result; the others con-
curred.
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