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suf-areactionsthe defendant’sWe are thus satisfied that
1973) jurisdictionto confer(Supp.under RSA 510:41ficient

pre-However, nottrial court isacourts.Hampshireon New
non conveniensofdoctrineapplyingcluded from the forum

619, 624,N.H.113v.if warrant it. Forbesthe facts Boynton,
508,(1973); Smit,129, 101 N.H.Dam v.Van313 133A.2d

87,(1959); Halstead, 95 58N.H. A.2d148 Thistlev.A.2d 289
(1948); Non Conveniens:Morely,503 see Forum Restraining

(1973); Brook-39U.L. Rev.68 Nw. 24Jurisdiction,Long-Arm
(1973).(1972); Rev.58 Cornell L.lyn L. Rev. 782218

overruled.exceptionsDefendant’s

All concurred.
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orally)& R. Peter(Mr.Stanley, Shapiro ShapiroTardiff
for plaintiffs.the

Normandin, and O. Huot& O’Neil David H'uot (Mr.Cheney
orally) for the defendant.

Griffith, J.)The Court decreedTrial (Johnson,J.
of a andspecific performance purchase agreementsale

by partiesexecuted the for the sale of certain land situated
trial,in New Hampton, Hampshire. DuringNew the de-

fendant to the of herseasonably excepted denial motions
for a nonsuit and directed verdict and to the of therulings
court evidence.admitting excludingand After trial de-
fendant to the decree and andexcepted findings rulings
of the court and moved to the decree The motionset aside.

subject exceptionto the decree denied to andset aside was
thequestions byof were reserved and transferredall law

trial court.
19, 1964, a of andJuly plaintiffs paid depositOn $25

with Warren andpurchase agreementexecuted a and sale
approximatelyfor the of 140Harvey purchaseMavis

TheHampton. agreement providedof land in Newacres
were to and marketableHarveys convey goodthat the

1, TheSeptember plaintiffstitle to the on 1964.property
thewere to at the time of transfer and balancepay $600

of the in the three annual install-purchase price of $2500
plus unpaidments interest on the balance.percentfive

theShortly executing agreement plaintiffafter James
boundary disputeLovell that there a withdiscovered was

involvingAlfredadjoiningan landowner named Jenness
Mr.major thetwenty property.acres and the access to
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Vernalreal estateLovell informed the agentHarveys’
himinformedand DrakeDrake of the boundary dispute

However, becauseattended to.that the defect would be
thewas madenoof the byattemptboundary dispute

date.the on theto sale agreedcompleteparties
in 1965 atLovell a andwas schoolteacher taughtJames

to 1967in From 1965Massachusetts.Cushing Academy
Drake, either letterLovell from time to time of byinquired

vacations,or in about the settle-schoolperson during
he con-ment of the thisboundary perioddispute. During

sulted Willard who him anMartin sentAttorney opin-
ion from a thesurveyor boundary problemindicating
could In thebest be settled withby agreement Jenness.

1967,of Mr.summer Lovell learned that hadHarvey
died. He toldtestified that he called on Mrs. whoHarvey
him she would talk to Mr. Lovell also testifiedJenness.
that he to at that time without success.spoke Jenness
There no in thewas communication between the parties

Mr.from the of until 1969.summer 1967period early
Lovell testified that illness in the hisfamily prevented

to InNew this Marchcoming Hampshire period.during
1969,of Lovell wrote Martin who wasAttorney settling

Mr. In thatestate. his MartinHarvey’s reply suggested
Lovell Dur-to reach an withattempt agreement Jenness.

1969,the latter of the summer of Mrs.ing part Harvey
thetold Lovell that did not intend toshe complete

tosale and offered to return the Lovell refuseddeposit.
the return of the this actionandaccept deposit brought

trial,for LovellAt thespecific performance. plaintiff
stated that would to thea conveyance subjectthey accept
boundary dispute.

The trial court found “that the and the de-plaintiffs
fendant her(and husband) went a rather confus-through

of several with neither sure as toing period years party
event,who had the of forward. Inresponsibility going any

the court does not thefind of laches andplaintiffs guilty
22,that thefinds defendant onspecifically agreed June

1969, to forward with the Insale.” view of thego plain-
at trial totiffs’ a with theagreement accept conveyance

defect the trial court orderedboundary specific perform-
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claim ofanyforto the defendantliabilityanee without
premises.to theAlfred Jenness

ever in awaspartythat neitherfirstarguesDefendant
with itsin accordancecontracttheperformtoposition
that theto findrequiredcourt wasthe trialandterms
to com-ready willingandtimesnot at allwereplaintiffs

the situa-misconstruesargumentThistheplete purchase.
plaintiffuntilperiodthe entireDuringparties.tion of the
the de-accepttowillingnesshison the standannounced

per-unable towho wasthe defendantfective title it was
the de-a title. Sinceby delivering goodform the contract

into accordanceposition performnever in afendant was
any neces-were relieved ofplaintiffsagreementwith the

thecomplete purchase.toabilitytheirsity provingof
(1954);664, 6 S.854Rule, Mass. N.E.2dv. 331 121Leigh

1962);§ (3d 81Williston, ed.Contracts 832 SpecificC.J.S.
(1953).§ 103, at 625Performance

erred in notthe trial courtDefendant contends that
“The as toof laches. issueguiltythefinding plaintiffs

N.H.of fact.” v. 83one Houldprimarilylaches is Company,
(1929);261, Coulouras,474, 476, v.A. Valhouli144 263

(1958).320, thatapparent711 It is101 N.H. A.2d142
for theplaintiffs’ explanationthethe trial court accepted

persistentgenerally1968 and of thehiatus in 1967 and
of the trans-completionto forceof the plaintiffsefforts

the determinationtestimony were foraction. inConflicts
contrarya resultsaywe cannot thatof the trial court and

493,491,Polhamus, N.H. 272110required.was v.Frost
425,(1970);596, 110 N.H.v.597 Heath Seymour,A.2d

(1970).602,432, 607A.2d270
subject to theperformanceordering specificThe decree

discretiontrial court’swithin theboundary dispute was
accepttowillingnessindicated athe hadplaintiffswhere

fullyunable tois“When the vendorconveyance.asuch
in thedeficiency‘anyofon accounthis contractperform
touch-title, other mattersorquantity, quality, description,

good groundestate’, beinability mayhisalthoughtheing
con-of hisperformancevendee from therelievingfor the

wheretract, the vendorrelievingforit no reasonfurnishes
He haspurchase.with theproceedthe vendee elects to
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the to the of the soenforcement contractright specific
598,far as it Parker,can be Hallett 68 N.H.v.performed.”

599, 433, 390,Annot.,39 A. 434 11(1896); A.L.R.2d
365,435 (1950); see Restatement of Com-§Contracts

Corbin,ments c and d at 660-61 A. Con-(1932); 5A
§tracts 1160 (1964).

overruled.exceptionsDefendant’s

Kenison, result;in the the con-concursC.J., others
curred.

Hillsborough
No. 6797

M.Lois v.Fillmore H.Edward Fillmore

30, 1974April

Devine, Millimet, Stahl & Branch Shane Devine orally){Mr.
and Velishka & for theKozlowski plaintiff.

Connor,A. brief and for the defendant.by orally,James


