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the to the of the soenforcement contractright specific
598,far as it Parker,can be Hallett 68 N.H.v.performed.”

599, 433, 390,Annot.,39 A. 434 11(1896); A.L.R.2d
365,435 (1950); see Restatement of Com-§Contracts

Corbin,ments c and d at 660-61 A. Con-(1932); 5A
§tracts 1160 (1964).

overruled.exceptionsDefendant’s

Kenison, result;in the the con-concursC.J., others
curred.
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Kenison, in case is whether the trialThe issue thisC.J.
theon the thatgroundthis actionproperlycourt dismissed

of lackedCounty Probate Court MassachusettsMiddlesex
ch.under Gen. Lawsjurisdiction over the defendant Mass.

§ 34,223, grantedon a divorce decreeto issue an execution
court. The a Massachusettsby plaintiff,the Massachusetts

resident, CountyHillsborough Superiorin thefiled the action
resident,defendant, HampshireNewCourt the aagainst

unpaidremaining$17,414for an ofajudgmenton amount
toa motionThe defendant filedunder a divorce decree.

jurisdiction that he receivedgroundfor of on thedismiss lack
theon whichproceedingno notice of the Massachusetts

J.) granted(Batchelder,The Trial Courtexecution was issued.
motion, subject exception, and reservedplaintiff’sto thethis

proceed-of thesequestions byall law raisedand transferred
ings.

County Probateby the MiddlesexplaintiffThe wasordered
to the execu-proceedingto notice the relativeCourt send of

letter. Theby way of certifiedon the divorce decreetion
1970,12,letter, contain-Marchplaintiff datedsent a certified

histo the defendant at addressproceedingnotice of theing
Amherst, letter returned undeli-New The wasHampshire.in

30, 1970, defendant noton the hadvered March because
thatpostit from the officedespite three noticespicked up

Nevertheless, plaintiff’sfor him. thebeingthe letter was held
with court’sattorney compliance probateformer certified the

order, was onapproved Apriland on that the executionbasis
1970,6, being present.thewithout defendant

onby expertThe trial court advised the defendant’swas
isproceedingnotice for a divorceMassachusetts law that

Mass.court inby general procedurecontrolled the statutes on
drawn toAttention was Mass.Gen. Laws chs. and223 227.

§223, in that “If thech. 34 which reads partGen. Laws
no personalof ... anddefendant is out the commonwealth

..., shall, in to theon he addition serviceis made himservice
of thebe entitled to further notice action”prescribed,herein

§227,ch. 7 which thatprovidesto Mass. Gen. Lawsand
bycourt, shallplaintiff,thereof theupon“the suggestion

of theuntil notice actionthe to continuedorder action be
it maymanner as order.”in such On the ofgiven basisis
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statutes, defendantthese the trial determined thecourt that
had not received notice.adequate

bethis shouldWe the trial court that actionwithagree
notthe defendant did receiveIt is thatdismissed. undisputed

ofnotice the Massachusettsthe certified letter proceed-giving
in withnot accordanceand thus service wasing, completed

215, § Thech. 46.order. Gen. Lawsthe court’s Mass.See
defendant alter-toshould have notify byattemptedplaintiff

he notit that hadmeans becamenative when apparent
Note, Thethe Constitutional Law:received letter. Validity of

ReturnWhen There Is NoProcess Mail Receipt:Service byof
566, 569-70Process, L. Rev.Due Okla.The Outer Limits 25of
226,Dec.v. 38 230-31see Mass.(1972); App.Kolodny Khoury,

Note,8;Rule ServiceProbate Court ConstructiveMass.(1967);
268, Our(1958).B.U.L. Rev.New 38 272-73in England,

doctrine, onthe foundedhavecourts princi-recognizedlong
tonotof and that “ajustice judgment oughtequity,ples

notice, andman in withoutanypass any proceedingagainst
Gilman,it.” v.Currieran to show cause againstopportunity
Conlon,364, 510:8; v.RSA55 N.H. 370 see(1875); Sampsoncf.

70, the order100 119 707 (1955).N.H. A.2d Accordingly,
is

overruled.exceptionPlaintiff’s

All concurred.


