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Smith,Rudman, H.B. andWarren Gregoryattorney general,
for the State.Smith(Mr.attorney orally),

(Mr.and M. orally)DanielCatalfo, CappielloAlfred Jr. Catalfo
for the defendant.

Lampron, with athe defendantIndictment chargingJ.
21, 1972, controlledof asale on November namelydrug,

Trial1973).in violation of RSA 318-B:2 (Supp.marijuana,
Defendant’sin ofresulted a verdict exceptions,by jury guilty.

themotion to set asideof histhat to the denialincluding
and transferredwere reservedverdict on several grounds,

Morris,by J.
date,In of the tothe theabove defendantevening agreed

and did meet two in the below his second-strangers hallway
floor were in fact two State officersapartment. They police

Thein role of undercoverdressed theas agents.“hippies”
fromthecall to defendantfollowed a telephonemeeting

him he had beena of named who told thatfriend his Gary
ifof asked it was “allto a and right”couple “guys”speaking

Defendantto send them to his to marijuana.apartment buy
“Well, over”he have them cometestified that told Gary:

own”. The defendantI can let them have some of my“maybe
in withalso to the conversation histestified hallwayfollowing

“Well, Ithe so-called “You any grass?” really“hippies”: got
“Well, “Well,we were I somedon’t.” to havespeaking Gary.”

of of the defendantown.” One officers testified that themy
a “withthen went and returned withupstairs plastic bag

in much fora material The officer said “Howit”.vegetable
this?” and defendant’s The defendantwas: “$15.00.”reply

hefurther “so I themtestified sold that [marijuanafinally
I for ithad in Boston for for less than$20] paidbought

little There was evidence that allbecause it was a gone.”
the to tenof above took in about minutes.place eight

114,Stone, 114 N.H.This court heldhas in v.Staterecently
316 196 a transfer of a controlled(1974) that suchA.2d

a sale even1973)constitutes under RSA 318-B:2drug (Supp.
if the defendant makes from the Henceno transaction.profit

claims,the not hedefendant was as the factprejudiced, by
that a to thewritten addressed criminalrequest laboratory
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plastic bagof the whichfor an examination of the contents
defendant transferred to the officer wasmarked as an exhibit.

thereon,for appearingThe “sale”and “hold evidence”words
claim, convey pre-on which his could not adefendant bases

judicial thejuryto the as the defendant admittedmeaning
transaction, a v.which in law constituted sale. StoneState

con-to establish an unbrokenThe exhibit was materialsupra.
from thecustodyin the of the substance obtainedtinuity

47, 648Nickerson, 114 314v. N.H. A.2ddefendant. State
(1974).

of the officersthat the actionsalso claimsThe defendant
the trial courtHe maintains thatentrapment.constituted

deter-juryto the to bethis issuein to submitrefusingerred
on theinstructing themof fact afterquestionmined as a

The nature ofentrapment.constituteelements whichlegal
in regardviewsthe two mainentrapment,ofthe defense

for theit, it is an issueunder what circumstancesto and
inrecently courtfairly by this Statejury, disucssedhave been

(1964),Groulx, 44, 641 and v.Statev. 106 N.H. 203 A.2d
(1970),238, by11 and the110 N.H. 265 A.2dCampbell,

inrecentlyCourt more United StatesSupremeUnited States
(1973).Russell, 411 U.S.v. 423

pre-toof the defense ispurposesummary generaltheIn
crime manufac-convicted of abeingfromvent a defendant

States, 373v. Unitedofficers.bytured law enforcement Lopez
(1963). to deter-427, have been usedTwo criteriaU.S. 434-35

subjectiveof intent ororiginthemine The first isits existence.
the defen-or ofpredispositionon the intentwhich focusestest

objective testThe is thecrime. seconddant to commit the
theinstigatedgovernmentwhether thewhich focuses on

(1973);Russell, 411 U.S. seev.crime. United States 423 People
(1973).7, courtTurner, 336 ThisMich.390 210 N.W.2dv.

642,47,Groulx, at at106 N.H. A.2din v. 203stated State
objec-subjective and morelessbecomingthe defense is“that

the ofadoptionrecommendedcommission whichtive.” The
(RSAentrapmentdefense ofdefining thethe statutepresent

1973) 1973),1, when the methodseff. Nov. viz:(Supp.626:5
were as to create a substan-evidence suchto obtain suchused

by personwould be committed athat the offensetial risk
it, com-followingmade thedisposed to commitnot otherwise
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that the test be“This sectionment in its proposesreport:
to the inducementhonest man wouldthe that anrisk respond

of Commis-crime.”theor Reportcommittingbyopportunity
14Criminal LawsofCodificationto Recommend (1969).sion

1973)RSAAs recommended and 626:5 (Supp.adopted,
that “conductin in termsstates merely affordingpart express

commit an offense does not con-toa an opportunityperson
stitute entrapment.”

ofif an issuewell that the evidenceIt is settled presents
to theof to be submittedit a factis questionentrapment,

241,238,110 N.H.for determination. State v.jury Campbell,
hand,11, if there is noOn the other14 (1970).265 A.2d

findcouldon which thein the evidencebasis jury properly
tonot the issuecourt should submitthe trialentrapment,

44,Groulx, 641 (1964).106 N.H.the v. 203 A.2dStatejury.
falseThere no evidence that the officers madeis representa-

oror to histions to the defendant sympathy prac-appealed
in conduct other thanticed on him ortrickery indulged any

ofto commit” the offenseto afford him “an opportunity
We hold1973).which he convicted. RSAwas 626:5 (Supp.

could notthat on the record the conduct of the officers be
found to constitute and the trial court properlyentrapment

to the to which eliminated therefused submit issue the jury
need to the instructions the defendant.requested bygive

v. GroulxState supra.
under Rule 90-B of theThe defendant also claims that

toCourt the wasattorney compelledSuperior prosecuting
to records of statements tofurnish his counsel any alleged

ruletime of this sale. Thehave been made him at theby
or orits terms refers to statements confessions signedby

ofmade to enforcement officers and a listlaw tangi-unsigned
It is evident theble obtained from the defendant.objects

rule directed to the of statements made afteris discovery
a crime has been committed and not conversation which is

crime,concomitant with the commission of the inas this
Court, 228,case. See State v. 106 N.H. 208 A.2d 832Superior

(1969).
error the of the trial courtDefendant also as failureassigns

to the as he on the lesser crime ofjury, requested,charge
I 1973).of RSA (b) (2)318-B:26marijuana.possession (Supp.
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It is well-settled law that a defendant is entitled to a charge
on a lesser-included offense whenever jury maythe find him

of thatguilty offense while him ofacquitting the greater.
O’Brien, (1974);233,State v. 114 N.H. 317 783 Keeblev.A.2d

(1973).States, case, however,United U.S. In412 205 this the
only which could constitute the defen-possession byevidence
dant is the transaction which constituted a sale under RSA

1973).(Supp.318-B: There no proof2 was other of possession
marijuanaof by this defendant. Hence either he guiltywas

of the marijuanaofcharge selling or he was innocent. See
(Me. 1972).167,Allen,State v. 292 170 We holdA.2d that

the trial court properly torefused on thecharge lesser offense
of possession. v. O’BrienState supra.

Finally testimony given by the undercover agents charac-
theirterizing informant as an “unknown white male” and

the prosecutor’s closing argument thethat defendant had
“found buyers in the street” were neither nor pre-inaccurate
judicial. juryCounsel was not testifying or thefurnishing
with Small,information as of ownhis knowledge. State v.
78 (1917).525, 529, 883,N.H. argumentA. The886102

justifiedwas by the the boundsevidence and did not exceed
of legitimate advocacy. 298,Baron,v. 98 N.H. 99State A.2d

(1953).912

overruled.Exceptions

All concurred.


