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Cheshire
No. 6644

ShilladyGladys

v.

Community HospitalElliot

31, 1974May

McLane, Carleton, Brown Arthur G.(Mr.Greene & GreeneGraf,
for theorally) plaintiff.

Goodnow, Arwe, and T. Coraine (Mr.Ayer Prigge Anthony
for the defendant.Coraine orally)

Lampron, the defendant-actionMalpractice againstJ.
for in needleof a usedhospital negligence partpermitting
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in to break and remainspinal tapa lodged in plaintiff’s spine.
16,procedure 1940,This was onperformed byMarch Dr.

Daniels, deceased,now bywho had been plaintiffconsulted
and who was a member of hospital’sthe Thismedical staff.
action 22, 1971,was commenced on February X-rayafter an
picture 5, 1970, bytaken on Dr. aRobinson showedJune

back.plaintiff’sneedle-like in Defendantforeign body lodged
moved that the action be itgrounddismissed on the that
wasnot brought within ofyearssix after cause action accrued.

1973).RSA (Supp. evidentiary508:4 After an hearing before
Grant, and the bysubmission of memoranda of law theJ.,
parties, the exceptiondefendant’s motion denied and itswas
transferred to court in advance of trial.this

spinal tap performedPlaintiff testified that the was under
a local anesthesia and that was aware that at oneshe least
nurse presentwas at all times. She was at aboutdischarged
six o’clock that and around tenevening beganshe having
severe pains immediately.and called Dr. Daniels He diag-

andproblem prescribednosed the as nerves pain-killer.a
After been inhaving pain constantlysevere almost for the

.thereafter,year herfirst condition tobegan improve gradu-
21, 1972,ally and on the date of the hearing, September

suffering only spells year.she was about three a She was
1957,bytreated Dr. Daniels until his decease and there-about

by byafter Dr. treated chirop-Robinson. She was also various
ractors.

1973), 1969, 378:1,(Supp. byRSA 508:4 as amended Laws
bynow law“Except providedreads as follows: as otherwise

personal may yearsall actions be within six afterbrought
accrued,the of Priorcause action and not afterwards.” thereto

malpractice yearsactions for were to be within twobrought
after the of action accrued.cause v. ElliotSee Blastos Community

(1964).391, 392, 854,105 N.H. 855-56A.2d200Hospital,
andnegligencein aa countcontainsPlaintiff’s declaration

count in An ofcontract. examination the latter reveals that
it in on the of the defen­negligentis fact based same conduct

the of the count in tort. Herdant which is basis action is
bytherefore the of RSA 508:4governed provisions (Supp.

1973). 300, 305,LaFrance, N.H. 156Lakeman v. A.2d102
(1959); Inc.,123, Sons, N.H.seeRobertsv. Richard & 113127

(1973).154, 304 364A.2d
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of basedelements of a cause actionThe uponnecessary
of the defendantthe causalare plusnegligencenegligence

Schnoebelen, 91 N.H.to v.the Whiteharm plaintiff.resulting
Prosser,273, 185, of275, W. Law Torts18 186 (1941);A.2d

case some1971).ed. In the usual tort(4th§ 30 physical
of the violationwould serve to thenotifyimpact plaintiff

no the withinof her and there is reason timewhyrights
for the bewhich her action mustresulting damages brought

However,should not start to run from there isdate.that
no such in whose amanifestation to a body foreignpatient

inter-of ahas been left as a resultobject surgicalnegligently
794, 1968).797Allen, (Del.vention. v. A.2d246Layton

that, lack ofif a knowledgeThis court has held plaintiff’s
her causeof such violation of her ofa and resultingrights

oneof to theaction is due fraudulent concealment againstby
lies,it of the statutewhom the commencement of the running

reasonableorof will be “untillimitations discoverypostponed
of thethe ownerof of the fact bydiscoveryopportunity

303,300,LaFrance, N.H.cause of action.” v.Lakeman 102
123, rule, in156 This whichA.2d (1959). many126 prevails

in suchof of the statutethejurisdictions, runningtolling
resulta situation is based on the which wouldunfairness

to actiona her whoseofplaintiff blamelessly ignorant injury
W.would be cut off of itsbefore she was aware existence.

Comment,Prosser, 30,of ed.§Law Torts at 144 (4th 1971);
1577, Annot.,17 Vand. L. Rev. 1579 80(1964); A.L.R.2d

368, § III (1961).
For similar reasons of fairness and a so-called “dis­equity

rule” has inbeen such as the one whichcasescovery applied
Prosser,is the of W.this Law of Tortsobject appeal. supra;

1577,17 L.Vand. Rev. 1578-80 (1964);Comment, Legislation,
Comment, 990,59 L. Rev. 994-95 61 Am.(1971);Ky. Jur.

§Etc. 183 see(1972);2d v.Physicians, Surgeons, Swyer,Lopez
267, 274, 563, rule is62 300 566 The(1973).A.2dN.J.

“[Wjhereas follows: a isgenerally expressed objectforeign
left in a a and thenegligently patient’s body by surgeon

fact,inis of the and of hispatient ignorance consequently
of action for the ofcause action does notright malpractice,

inaccrue until learns or the exercise of reasonablepatient
andcare should have learned of the ofdiligence presence
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such in his v. Sistersforeign object body.” Billings Mercy,of
224, Branner,389 P.2d v. Ore.(Idaho 1964);232 245Berry

307, Smith,996 (1966);421 P.2d Gaddis v. 417 577S.W.2d
(Texas 1967); 783,Inc.,v. 149 W. Va.GraceMorgan Hosp.,

Allen,156 (1965); see v. 794 (Del.144 S.E.2d 246 A.2dLayton
1968).

RSA 508:4 like of the1973), statutes of limita-(Supp. many
tions involved in cases which have theadopted discovery
rule, does not thedefine word “accrued” which starts the

that,of the statute. of the view in a mal-running Adoption
case a left in the ofpractice objectinvolving foreign body

a the cause of action accrues when the dis-patient, plaintiff
covers or should have discovered that fact in the exercise
of due care is a reasonable of the terms andinterpretation

of the statute. Such an results in apurpose interpretation
between,balance on the one hand theproper encouraging

of in and theactions avoidance ofpromptness instituting
the difficulties which to a fromresult defendantmay delay

claims; hand,in the assertion of and on the other avoiding
sense,“undue strain common andupon reality, logic simple

to that a cause of action has accrued to thejustice” say plaintiff
and has been outlawed before she orwas should have been
aware of its existence. v. Sisters 389 P.2dBillings Mercy,of

232; 150, 154,at Yoshizakiv. Hilo 50 Hawaii 433 P.2dHosp.,
220, 267, 274,(1967); v.223 30062 A.2dLopez Swyer, N.J.
563, 144566 Inc.v. Grace(1973); S.E.2dHosp., supra,Morgan

161 Inc.,at (1965); Sons,see v.Roberts Richard 113 N.H.
154, Furthermore,304 364 (1973). suchA.2d an interpreta-
tion notdoes circumvent intent andany clearly expressed

Dover,of RSA 508:4 1973). Torr v. 107purpose (Supp. Cf.
501, 503, 96,N.H. 98 (1966).226 A.2d

We hold therefore that actions for onbasedmalpractice
the of a in a do notobjectleaving foreign patient’s body
accrue until the learns or in the ofexercise reasonablepatient

andcare should have learned of Ouritsdiligence presence.
262,Kasheta,in Cloutier v. 105 N.H. 197 A.2d 627holding

(1964), that an action for is deemed to accruemalpractice
when the ofacts occur is modifiednegligence accordingly.

The rule in this and thecase fraudulentdiscovery applied
LaFrance, 300,concealment doctrine of Lakeman v. N.H.102
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on certain156 are both based(1959),A.2d 123 equitable
oftentheis to obviateTheir commonconsiderations. purpose

and automa-flow from aand results whichharsh unjust rigid
Hence theto rule of law.tic adherence a strict discovery

thatdoctrinerule and the fraudulent concealment require
identified, evaluatedbeof thethe interests opposing parties

of the statute.inand at a applicationarriving properweighed
of limitationsofThe and a statuteinterpretation application

ofof court in casesthe theis withintraditionally province
304,300,LaFrance, N.H. 156this nature. v.Lakeman 102
267, 274,123, v.(1959); 62A.2d 126-27 Swyer,Lopez N.J.

563, Ohio566-67 v. St.(1973);300 seeA.2d 25Tripi,Wyler
164, 167, 419, This(1971). determination2672d N.E.2d 421

a hear-the court should be made atordinarilyby preliminary
in of in case.advance trial as thising

overruled; remanded.Exception

All concurred.
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