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of whichthe chargesto the forplaintiff $365.30is liable
chargesall thereafteraction for suchbasisof this andwere the

Zwetchkenbaum,in v.continues effect. Coewhile the leasemade
(1959).517,358, 366, 15389 R.I. A.2d 521

sustained in part.exceptionsPlaintiff’s

All concurred.
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Devine, Millimet, Devine& Branch ShaneStahl orally){Mr.
for the plaintiff.

Starr, Peters, C.& and WheatDunn KohlsWadleigh, James
for the defendant.Wheat orally){Mr.

Duncan, In 1973 Doris Morrissette was aPrzybylaJ.
sister-in-law, Morrissette,oftenant her Lucienne plaintiff

action,in the in in Nashuapresent third-party premises
owned and Lucienne. one ofpartly byoccupied Allegedly
the terms of the mowwas that the tenants shouldtenancy

22, 1963,On was whilethe lawn. Doris injuredPrzybylaJune
mower furnished Lucienne ona lawnrotary byoperating

The mower fromthe leased had beenpremises. purchased
Sears, Roebuck 8c Lucienne’s hus-defendant Company by

15, 1969,in 1961. Onband DorisMay Przybyla brought
a action Lucienne Morrissette. Luciennenegligence against

turn,Morrissette, in the actionbrought present third-party
over Sears with counts in andagainst warranty,negligence,

25,Rulestrict Ct. RSA R.25491:App. (Supp.liability. Super.
1973).
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22, Counselcommencedof both actions 1972.Trial May
statement, hiscalledmade hisfor Doris openingPrzybyla

stand, her forthe andclient to interrogated approximately
actionthea was called andhour. At this recessone-half point

notcovenantsettled aof Morrissette was byagainstPrzybyla
Court, to withdeclinedto sue. The J., proceedLoughlin,

Sears,action Morrissettetrial of this bythird-party against
court fiveand to thisand reserved transferred questions

of considered below.law
on“1. Where a defendant a claim with asettles plaintiff

athe of count in the writbasis only (beingnegligence plaintiff’s
the count the the defendant)only by plaintiffbrought against

action toin limited in suchis the defendant a actionthird-party
defendant; orthea count of third-partynegligence against

thecan the his actionthird-party plaintiff expand against
defendant counts in strictby liability,third-party including

andwarranty express warranty?”implied
oftheconcedes that practiceSears concept third-party
be tothethat expandpermittedplaintiffrequires third-party

count contained in thetheher origi-beyond singlepleadings
with theher. view is consistentThisnal againstcomplaint

asclaimsof asthe rule to consolidate possiblepurpose many
in that theone the is third-partyand answerproceeding,

over.actionin thecountsinclude additionalplaintiff may
see1973);25,Ct. Rule RSA R.25Super. (Supp.491:App.

Miller, Practice14; FederalFed. P. A.R. Civ. 6 C. &Wright
Moore, Federaland 3(1971);§Procedure: Civil 1452 J.

§§14.04, howeverSearsPractice The defendant(1974).14.07
does not concede the maintaintothird-party rightplaintiff’s
her breach ofclaim of warranty.

limited inIf the is his“2. plaintiffthird-party third-party
count, shouldaction to a such actionnegligence third-party

be on the that there is no contributiondismissed ground
between tortfeasors?”joint

herSince the actionplaintiff may expandthird-party
counts includedto include not in theSears originalagainst

action, not an answer. It shouldthis question may require
however, rulethat neither creates norbe noted 25 modifies

25,Ct. Rule RSAin thesubstantive parties. Super.rights
the law relat-1973). Thus substantiveR.25 (Supp.491:App.
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Miniter,v.(Scahilltort-feasorsto contribution amongjointing
to56, be140 (1957))101 N.H. may applicable132 A.2d

Sears, &Roebuckother actions.toactions as anythird-party
282, see Buttrick(1972);N.H. A.2d 211v. 294Co. 112Philip,

v.36, 111Lessard, (1969);110 N.H. 260 StephanA.2dv.
248,Co., (1970).855N.H.Sears, & 110 266 A.2dRoebuck

indicates, underSears, v.& Co.However as Roebuck Philip supra
thethat third-partyif it shouldsome circumstances appear

couldsheMorrissette was herself causally negligent,plaintiff
defendant Sears.not to theshift third-partyresponsibility

action, the defendant“3. In the can third-partythird-party
on of theto theshow contributory partattempt negligence

original plaintiff?
action, of“4. In the what is the burden proofthird-party

of the theMust third-party plaintiffthird-party plaintiff?
settlement;of hethe amount the that wasprove original

liable and had a to settle the claim and thatduty original
such settlement was reasonable?”

consid­beandthree and four are interrelatedQuestions may
ered outlinesfour aQuestiontogether. third-party plaintiff’s

thewhereburden of in foran action indemnityproof
A arisesaction has been settled. to “[indemnityoriginal right

for whichwhere one to anis required obligationlegally pay
In of tort it can ariseanother liable. actionsis onlyprimarily

who, has beenfault on hiswhere one without [active] part,
fora to an injured partyby paycompelled legal obligation

Merck v.active fault of another.” & Co.causedinjuries by
374,Inc.,Glass, 1971);F. 376-77 Pa.(E.D.Knox 328 Supp.

319,Co., Pa.v. Boiler and 433 249 A.2dBurbage Eng’r Supply
Co.,Fruit Vt.(1969);563 v. 127DiGregorio ValleyChamplain

562, While183 a(1969).255 A.2d prejudgment payment
in settlement not of (Globedoes a indemnityextinguish right

595,Schmitt,v. OhioIndem. Co. St. 53 790 (1944))N.E.2d142
the show that the settlementmust wasthird-party plaintiff

under than as a mere vol­made ratherlegal compulsion,
unteer, for not available forisindemnity payment voluntarily

612,Co.,made. v. White Motor Ill.Suvada 32 2d 210 N.E.2d
Boatbuilders, Co., 1United(1965); Inc. v. Prods.182 Tempo

177, Lines,459 958Wash. Aetna(1969);P.2d FreightApp.
Co.,v. R.C. 1961).Inc. 352 S.W.2d 372Tway (Ky.
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Morrissette,The parties agree third-party plaintiff,that
com­legalmust make some that she settled under ashowing

The the of her burdenpulsion. scopeconflict surrounds
liability”in this area. that sheargues proveSears must “actual

thetryon her to in effect her to outpart Pryzbyla, forcing
herein,of the Morrissetteoriginal plaintiff. plaintiffcase As

liability”. prob­Theargues onlythat she need show “probable
courtslem has been with results. Somevaryingconsidered

voluntary“Whilesupport paymentSears’ view. the fact of
i.e.,not negative right indemnity, legal liability,does the to

proof by a of the of the .. .preponderance obligationevidence
that cannot a to recov­prerequisitebe resisted is fundamental
ery by an indemnitee who voluntary payment.”has made a

Co., 406, 413,Cason v. Geis Kan. 507211 P.2dIrrigation
295, United Boatbuilders,300 (1973); see Inc. v.also Prods.Tempo

(1969).177,Co., 1 459 958App.Wash. Some casesP.2d
adopt precise voluntarilya less statement that one paying
a claim required legally“should be to show that be was liable

Co.,for it.” Oil & v.Ashland Co. General Tel. 462Refining
1970); L(Ky. & v.190 see Press Mach.S.W.2d Shear Corp.

1971);(E.D. 41 Am.F. Pa.Supp.& 483Press 326Corp.,J
§ (1968).332d IndemnityJur.

sayOther cases that the third-party plaintiff must “establish
potential liability”but need not theprove againstcase himself.

Ill.Tirev. Michelin 12Fire & Marine Ins. Co.St. Paul Corp.,
(1973).165,App. 3d N.E.2d 289298

fromdiscouragedIf not to bethird-party plaintiffa is
indemnityforin an actionmaking a settlement his burden

proceedtoo He would in effect be forced togreat.must not be
thein order to achieveagainst original plaintiffto trial the

Co.,court in v.imposed byburden the Cason Geis Irrigation
406, 413, (1973),295,Kan.211 507 300 and wouldP.2d

find hand,settlement to little Onadvantage. equit-the other
able requireconsiderations that the third-party defendant
have a reasonable opportunity to show that the third-party
plaintiff was not toliable the original plaintiff paidbut the
claim as a volunteer.

us,In the case before it appears that tenderMorrissette’s
to Sears of the by Przybyladefense of the actionoriginal

declined,was and that forconsolidation trial of the third-
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wasthe tort suitaction with subsequentlyoriginalparty
Morris-trial.forof motiondenial Sears’ordered separateby

anaffordedwas alsoin her brief that Sears oppor-sette asserts
settlement, chosebutin theto proposedtunity participate

beshouldthereforeMorrissette andthe matter toto leave
Inc.,& Talbot 206her v.action.bound PopeCrawford,by

thatconcedes havingWhile Sears1935).784 Cir.(3dF.2d
be boundit wouldactionin thedeclined to originalparticipate

Dinsmore, 75 N.H.v.rendered (Lambertonby any judgment
574, in fact itit thatA. asserts(1910)),78 participated620

toaction, now seeksof andin trial that onlythe pre-partial
issues, thaton relevantserve its to a includingright hearing

whichofof the the Przybylacontributory plaintiffnegligence
Whetherthe settlement.was foreshortened by compromise

of thetotendered anSears was pro-approveopportunity
ofdefensesettlement, to assumeor in the alternativeposed

action, notthe does appear.
theofThe solution “acrual-versus-potential problem”

Service, Inc.,court in v.the 484advanced by JahnckeParfait
Cir. strikes us as and1973)(5th equitable,logical,F.2d 296

fromhere. The court thereof quotedworthy adoption Jenn-
983, 986 Cir.States, (4th 1967)374 asUnited F.2dv.ings

acts, albeitunilateral reasonable“The indemnitee’sfollows:
faith, indemnitor;thebindin cannotundertakenand good

theto defend areand annotice indispensableopportunity
inThe court thenelements.”due satisfyingprocess Parfait

orthe settlement“If indemnitorthecontinued: approves
claim, hethe cannotdefends unsuccessfully against original

claim-to theindemnitee’slater the originalliabilityquestion
course, theneitherdeclines to takeant. If the indemnitor

to showwill beindemniteethe required potential liabilityonly
in order his claim overtoto the supportoriginal plaintiff

In the event484 at 305. thatthe indemnitor.” F.2dagainst
indemnitor to either ormade to theno offer is approve

defend, the of show-indemnitee should have burdenthen the
See Whisenant v.actual to theliability original plaintiff.ing

Co., Cir. 1971);446 (5th394Brewster-Bartle F.2dOffshore
Mills, 785& P.R. Co. v. Flour 211R.I. F.2dDobryChicago,

Cir. v.1954); Tankrederiet A/S Michaels(10th Gejion Hyman
Co., 1969).406 1039 Cir.(6thF.2d

if itfour is thattothe answer appearsquestionAccordingly
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participatingthat the ofSears was not afforded alternative
defense,in the settlement or the then Morrissetteconducting

liability toherestablishingwill have the burden of actual
Przybyla showing potentialthe ofrather than lesser burden

event,liability. In either the of the amountreasonableness
byof the Morrissette.settlement must be established

. toattemptthree is whether “can.. showSearsQuestion
contributory of Itnegligence part [Przybyla]”.on the is settled
that thecontributory negligence originalwas a defense to

507:8; Inc.,Sons,action. 110RSA see Buttrick v. &Lessard
(1969);36,N.H. Sears,111 &v. Roebuck260 A.2d Stephan

(1970).Co., 248,110 N.H. 855 We thatconsider266 A.2d
third-partyit is likewise a available to indefense Sears this

question, questionaction and answer the third The“Yes”.
contributorywhether the burden of showing Przybyla’s neg­

ligence showingshould fall or the ofupon Sears burden
the absence of it moreupon mayshould fall Morrissette be
difficult. of orprovingThe latter’s burden either actual

liability justifyin order to the settlement wouldpotential
or weaknessencompass the of the absenceshowingburden

of of Henceany Przybyla’scontributory negligence.defense
of provingin the action before us the burdenindemnification

orPrzybyla,on the of eithercontributory partnegligence
Co.,PeirceMarcotte v. Constr.personally (seeof Morrissette

(1971)) uponrest226, 105 toought111 N.H. A.2d280
Sears; and we so hold.

haswarranty“5. of on runWhere the Statute Limitations
to theexpiredit asoriginal plaintiff,as the has alsoagainst

third-party plaintiff?”
indemnityfor wasthird-party broughtSince the action

1, 1970, it that the statute of limitationsMayon is obvious
for indem-third-party plaintiff’shas not run the claimagainst

by compromiseof the settlementagainstnification loss reason
22,liability May liability originallyof her made on The1972.

compromised liabilitylater aalleged by Przybyla and was
for conduct in a defective mower. Ifnegligent supplying

subject to liabil-potentialhowever Morrissette had then been
even not'warranty, thoughof breach ofity by reason Sears’

suit,subject liability could have constitutedthen the of that
into the of the settle-entering reasonablenessa consideration

ment.
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that since theMorrissette originalThe suggestsplaintiff
15, 1969, within sixandaction on yearswas brought May

1963,22, it wasof which wasthe date of broughtinjury June
RSA 508:4.oflimitation six bywithin the imposedyears

therather thanIt her that this statute four-yearis position
Code (RSACommercial 382-the Uniformlimitation of

fromthe machine wasbecauseA:2-725) purchasedapplied,
to overlook thein 1961.Sears This appearsargument

Act which the Uniformunder the Salesauthorities preceded
Code, that an immediateCommercial only purchaserholding

offorcould maintain an action breach Hazeltonwarranty.
409,Stores, Inc., N.H. 190 A. (1937);v. 88First National 280

471,Stores, Inc., 96 79v. N.H.First National A.2dRussell
(1951).573

1,The Uniform Commercial Code became effective July
thech. under'its1961. RSA While provision plaintiff382-A.

to maintain an actionhave been competentPrzybyla might
220,Co., N.H.the v. Bullard 110(see Murrayupon warranty

309,224, 313 RSA(1970); 382-A:2-318)) the265 A.2d
of actiona causeUniform Commercial Code thatprovides

accrues at the time offor breach of delivery regard-warranty
RSAis discovered. 382-of the time when the breachless

hertheHence time(2). neglig-Przybyla broughtA:2-725 by
1969, of wasfor breachence action in action warrantyany

RSA (1).barred the statute. 382-A:2-725by
wasIt that no claim basedfollows since warrantyupon

suit wasenforceable when the anycompromised,Przybyla
Morrissette sound-theclaim for indemnification by plaintiff

her or ofin own becausein whethering warranty, right,
her unenforceable: eithersettlement with wasPrzybyla,

arose,no orbecause under the Sales Act cause of action
Codebecause under the Uniform Commercial such causeany

of theaction was barred statute of limitations. Asby applied
case,to this the is in thefifth answered affirmative.question

theInsofar as Morrissette claims indemnificationplaintiff
out of her in orto tort in strictarising liability Przybyla liability,

claim not a of actionher is limitation. Suchbarred rightby
be and hercannot barred before it comes into existence right

to did until thenot accrue settlement was made.indemnity
406,Co., Md.Colwill Constr.and Chem. Co. v. 250Read Drug
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Corbi, 86,548 59(1968); McGlone v.243 A.2d 279 A.2dN.J.
Co.,(1971); see Constr. v.Co. Recon812 255 F.2dD’Onofrio

Cir.(1st 1958).904 statute of“[T]he limitations cannot possi-
start to run on an untilclaim thebly indemnity party seeking

Co.,indemnification loss.”suffers a United v. Farr &States
383, Cir.(2d 1965);342 F.2d 387 v.Wolverine Ins. Co. Tower

Works, Inc., Annot.,Iron 370 700 Cir.(1st 1966);F.2d 20
925, Friedman,3 L.(1951);A.L.R.2d 927 Frumer & M.

§Products 44.09 (1968).Liability

Remanded.

All concurred.

Merrimack
6679No.

CompanyColebrook Water

v.

Department HighwaysofCommissioner of Public Works and
Hampshireof the ofState New

28, 1974June


