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Peaslee, 101Gilmore, v.(1884);N.H. 174v. 63 Pateycalf
Claremont,26, v.and433 Ainsworth(1957),N.H. 131 A.2d

55, 867 (1967).108 N.H. 226 A.2d
courtthe takesme the ruleIt to thatseems byadopted

were determin-when aus back to the rightsdays plaintiff’s
Thus, noon technicalities. seconded not on their merits but

transactionout of the sameaction can be brought arising
in the first actionif the misconceived his remedyplaintiff

rule seemsand lost for that reason. This unnecessarily
visits hard-to me and I its Itharsh adoption.oppose

to of “allthe whose fails thinkparty lawyership upon
thethe of claims” defendant.all againstaspects possible

F. 11.10, (1965);Civil 555-56James, §Procedure atJr.,
Reexamined,Res 57 Yale 339 (1948).Cleary, L.J.Judicata

ourI therefore to the rule laid down in afore-adhere
Beres,to in v.mentioned cases and dissent Lougeeprior my

hold,712, would asN.H. and(1973),113 313 A.2d 422
did,court the action is notthe trial that plaintiff’s present

barred.
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& for theDenault (AlbertD. orally)Leahy Leahy, plaintiff.Jr.

for the defen-Sanders & GilbertSmith (J. orally)Upton, Upton
dant.

Per for certiorari under RSAcuriam. This 36:34petition
to review denial the Board of ofby Newbury plain-Planning
tiff’s offor subdivision raises issues ofapplication scope

inof the board itsauthority planning applying regulations
and of the extension of a use. The issuesnonconforming
were to the trial court on an statementsubmitted agreed

Grant,of facts and transferred without ruling by J.
Petitioner owns a lot in which hasNewbury ninety-five

feet of on Lake and one hundredSunapee thirty-frontage
lot,five feet of on The whicha road. isfrontage public

—28,760 area,infeet contains three structures asquare
a small near the road andand guesthouselarge cottage

a second close to the lake. Each ahascottage building
For a ofnumberseparate, state-approved system.septic

1971, out, unit,beforesummers had leased as apetitioner
oc-and had himselfthe andcottage guesthouselarge

1971,the close to the lake. In ofcupied cottage July peti-
tioner to sell to his tenant of several summersnegotiated
the two the Thestructures located near road. contract was
made to subdivision and “Statesubject obtaining approval
Water Pollution Board” approval.

1971,In of submitted to thepetitionerAugust planning
board a of his subdivisionpreliminary wherebyplan proposed

road,the two thestructures near a 10-foot of toright way
lake, 8,300the and feet of land would Thebe sold.square

board the that the two dividedlots asrejected plan stating
did not with a state minimum lot ofsizerequiredcomply
30,000 20,000feet nor with a town minimum ofsquare square

30,feet. On the New WaterSeptember Hampshire Supply
and Pollution Control Commission theapproved septic sys-
tems. Petitioner later submitted a revised to the townplan

to the same structures andboard sellplanning proposing
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matter,15,400 on thefeet. After aofa lot hearingsquare
“due to the lotthatdenied thisthe board reasoningplan

size, of saidtheand width and buildingsproximitylength
wouldsubdivision]to [theother and Laketo each Sunapee

health, and welfare andtobe contrarycontrary public safety
. . . .’’From thisto land subdivision ruling petitionerregulation

for certiorari.filed
1973),As authorized RSA 36:21 Newburyby (Supp.

effectiveControls”“Land Subdivision regulationsadopted
4, in that1971. The statute partenabling providesAugust

of lots sominimum areassuch regulations “may prescribe
...ordinancesconformance with localas to assure zoning

which will tend to createincludeand may provisionsgenerally
health, orconvenienceconditions favorable to pros­safety,

thatV A of the townSection regulations providesperity.”
conformfor “shallthe land use a land subdivisionproposed

of 1970 andto the Ordinance as amendedNewbury Zoning
or local laws orto other state regulations.”any pertinent

See also Section V C. to revisedplaintiff’s proposedAccording
havethe on the lake wouldsubdivision lotplan, fronting

no on a Evidence indicatedfrontage public way. petitioner’s
The boardland from the road toward the lake.sloped sharply

that, fire,could in of access to the lakeshorereason case
of the lotlot be ownershipmight jeopardized by separate

Further,on the thethe road. underfronting regulations
ofboard could consider the likelihood overcrowdinggreater

and of in health and sanitarydifficulty enforcing regulations
twoif were divided betweenthe of theownership property

95, 100,owners. Clemons 36 Cal. P.2dv. Los 2222dAngeles,
439, 442 (1950).

ordinance was firsttime thethe zoningAt Newbury
in onetoenacted, lot failed onlycomply respect.petitioner’s

located withinto be isof the conveyedOne buildings sought
subdivided,If theoffeet of a propertyway.30 rightpublic

minimumand lot sizethefurther violatewould frontage
15,400one footcreatePetitioner would squarerequirements.

20,000lot,13,360 under thefoot bothonelot and square
One lot would haveminimum of thefoot regulations.square

other noand the lotroadon ano frontagepublicfrontage
lake, ordinance. The creationof theboth violationson the
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of two would therebylots substantially change the nature
and extent of the previous nonconforming use. The planning
board could takeproperly into account the policy of carefully
limiting the ofextension nonconforming 36:21;uses. RSA

Keene,Arsenault v. N.H. 356, 187 A.2d 60 (1962); Flanagan104
(1972).222,Hollis,v. N.H.112 293 328 “Where a prop­A.2d

osed addition to a nonconforming use greatly theincreases
intensity of of premisesuse and would create substantiallya
greater deviation from the standards contained in an Ordi­
nance, the ofextension the willnonconforming use not be

§permitted.” E. Yokley, 16-7,LawZoning2 and Practice at
(3d 1965);ed. Nashua, 551,239 see v. N.H.102 163Ackley

(1960).6 theAccordingly,A.2d planning board was within
regulationsboth its and its authority in denying petitioner

permission to subdivide. Board,Cloutier v. State Milk Control
199, 203, (1942).554,N.H.92 55728 A.2d

Petition dismissed.

Grimes, dissented.J.,

Grimes, dissenting: I respectfully thedissent fromJ.,
court’s resolution of both issues byraised the forpetition

Icertiorari. think the of thescope planning authorityboard’s
act,must be considered in oflight the State enabling RSA

36:19-30, the particular regulationsand pursuantenacted
to byit the town of Newbury. Levin v. 35Livingston Tp.,

500, (1961).173 391 TheA.2d first sentence of RSAN.J.
provides boards,that planning in order to36:21 exercise

any power, “shall” enact regulations. Following this is an
extensive list of whichitems the regulations “may” cover.
The importclear of these sections is that towns must first

and,promulgate regulations once promulgated, the towns
by Estates,themselves are bound them. Castle Inc. v. Park

(1962);Bd., 329,and 344 540 3Mass. 182 N.E.2dPlanning
(1972).§A. 9,Rathkopf, Lawof Zoning and atPlanning 71-82

I do not think Csection V of the subdivision regulations
applies to this petitioner’s Iproperty and do not think it
should be construed as a general grant of discretionary police
power to the board. The provision obviouslywas designed



403

to act and to structures fromprospectively prevent being-
forbuilt on land which is not them. I can nosuited find

evidence, other than the of theboard’s actual denial permit,
in forthat the “cannot be usedplot question safely building

an to orhealthpurposes”, poses “exceptional danger peril
fire”,from or is even in the sense.“being platted” prospective

Indeed, the ofexistence and use the structures on this land
for the oflast belies the reasonablenesstwenty years any
of these these stand ininferences. Since regulations deroga-

of construedtion should beimportant property rights, they
and not 1should be extendedstrictly bythey implication.

Anderson,R. of §§American Law 12.02,12.03(1968);Zoning
244,Nashua,see Leda Lanes Inc. v. N.H.112 293 A.2dRealty,

(1972).320
issue, IOn the second concede that lot is apetitioner’s

in that one of theuse structures is withinnonconforming
feet of But the of30 a of sale half theway.public right

nolot in an extension of that use. One ofway represents
which the court isprimarypetitioner’s arguments, ignores,

that the at issue do not to hisparticular regulations apply
subdivision. IIArticle of the ordinancezoning provides,
“[t]his does not affect land use and/orregulation existing

C,Article V forregulations.” requirementsspecifying
that,lakeshore states new shallproperty, “[e]very dwelling

have a lakeshore of not less than (75)frontage seventy-five
lotfeet and a area of not less than thousand (20,000)twenty

Thus,feet.” added.) their andsquare (Emphasis by express
terms, the which theunambiguous particular regulations,

violates,thethinks as divided do not evenmajority property
toapply petitioner’s property.

“new”,even if the word were not in theSecondly, regula-
tions, this sale would not ofbe an extension a nonconforming
use. mere fromis that aAuthority overwhelming change
tenant to owner not an extensionisoccupancy occupancy
of a use. Beers v. Board 75nonconforming Adjustment, N.J.of

305, Bd.,183 130 (1962); MacLean v.A.2dSuper. Planning
288, Anderson,94 85 1 R.(1967);228 A.2dSuper.N.J.

American §Law of I6.35 think the(1968).Zoning proper
to this issue is to consider ofthe actual use theapproach

before and theafter subdivision. Petitioner’s landproperty
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for in as twothe last has effect been used separatetwenty years
Access, lot for the three structureslots. and sizefrontage

as it was before.would the same after the subdivisionbe
title, therefore, conclu-TheA of makes no difference.change

thesion wouldthat “substantially changeownershipsplitting
meof the strikes asnature and extent use” illogical.previous
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