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for in as twothe last has effect been used separatetwenty years
Access, lot for the three structureslots. and sizefrontage

as it was before.would the same after the subdivisionbe
title, therefore, conclu-TheA of makes no difference.change

thesion wouldthat “substantially changeownershipsplitting
meof the strikes asnature and extent use” illogical.previous
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&Sanders and GilbertUpton, F.Upton (Mr.UptonJ. John
for the NewTeague Union,Civilorally) LibertiesHampshire

Hancock,G. Stuart and Noel L. Grossman.

solicitor,Paul F. brief and forCavanaugh, city by orally,
the of Concord.city

Griffith, The sole issue to be decided is whether non-J.
abutters to be heard at ahave a before the Con-right hearing
cord anBoard for subdivi-Planning concerning application

1, 1972,sion under OnRSA the36:23. boardMay planning
subdivision of a tractapproved 2.7-acre owned Edwardby

Plaintiffs and wereSylvia, certiorarisought grantedJ. Jr.
the court toby RSA 36:34.superior submis-pursuant Upon

sion of the case on an facts,statement of theagreed trial
court set aside the decision of the board andplanning
remanded the matter to the board for a full and complete

that as well as otherhearing, ordering plaintiffs persons
affected the subdivision be anby to begiven opportunity
heard. Defendants to the court’s decree and allexcepted

of law inraised the werequestions reserved andpleadings
Court,transferred the Trialby Johnson, J.

The statement of facts indicates that toagreed prior May
1, 1972, Edward became owner of acres2.7Sylvia, Jr.,J.
of land situated on the east side of Columbus Avenue in

Concord,the R-3 district of New Mr.zoning Hampshire.
to subdivide his land intoSylvia forsought separate parcels

the of a usepurpose erecting garden apartments, permitted
1,in the R-3 district. Notice of a before1972May hearing

the board was sent to abutters of theplanning Sylvia property
as RSA The36:23. Concord Monitorrequired by newspaper
also notice of the While the noticeprinted meeting. given

described the location of the ininaccurately property question



406

Avenue, all abut-ofas west rather east Columbusthanbeing
ters were notified of the hearing.

underto noticewere not entitledas nonabuttersPlaintiffs
thetheRSA were not notified of36:23 and byhearing plan-

board, inwere attend-of the andbut learned hearingning
to thein closeance. live and ownThey property proximity

400 feetand1200 TheySylvia away respectively.property,
wouldtheirbefore the court thatalleged propertiessuperior

of in andbe affected a thesubdivision questionby property
notwerebutto at thethat intended hearing,they speak

ofthe decisionPlaintiffs thatthat arguegiven opportunity.
to atthemwithout an speakthe board opportunitygiving

theira oftothe amounted propertydeprivationhearing
ofdue law.without processrights

courtthe trialcontends thatDefendant boardplanning
the mattererred in aside its decision and remandingsetting

to be afforded anwhich arefor a at oppor-plaintiffshearing
nomakesto that RSA 36:23 provi-tunity Theyspeak. argue

tonoticefor a andsion requires applicantsonlypublic hearing
the reference tothatDefendants “ag-and abutters. urge

section,36:34, the onlyin RSA appealgrieved persons”
not includeabutters and doesextends to andapplicants
duenonabutters, ch. nor theneither RSA 36and that process

beof thatclause the constitution permittedrequires plaintiffs
to at a subdivision hearing.speak

in asRSA reads follows: “No36:23 pertinent part plat
or the boardshall be bydisapproved planningapproved

Alla thereon. abutters shall bewithout hearingaffording
orof certified mail. Thenotified said byhearing registered

ofshall be notified said certified orhearing byapplicant
. .” itmail.. While is true that RSA 36:34 permitsregistered

certiorari the courtfor to superior by “[a]ny personspetition
board”,of thedecision theby any planningaggrieved phrase

be withoutcannot referenceinterpretedaggrieved”“persons
fromsection of RSA ch. which theto the 36specific petition

inIt well established this State that the “intent ofarises. is
or statute is determined from'ordinance its constructionan

nota whole and isolatedas wordsby separatelyconstruing
11,Manchester, 8,114Piecuch v. N.H. 314or A.2dphrases.”

642, Educ.,v. Bd.643-44 SchoolDist. State(1974); Plymouth of
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77,74, 73, Keene,75N.H. Arsenault v.(1972);289112 A.2d
356, 358, 60, Thus,187 in order(1962).104 N.H. A.2d 62

to determine who is entitled to under RSA 36:34appeal
36:23,from a board decision under RSA referenceplanning

made to RSA Since there is nomust be 36:23. provision
for a under that section and abutterspublic hearing only
and need be of itnotified a is clear thatapplicants hearing,
it ofwas the intent the not to include nonabutterslegislature
as under RSA 36:34 in this instance.“aggrieved persons”

427,Circle & Grille v. Board Mass. 86324Lounge App.,of
(1949).N.E.2d 920

284, 170Manchester,In Blevens v. 103 N.H. (1961),A.2d 121
we the of the subdivision controlsupheld constitutionality

(RSA as a valid36:19-29) exercise ofenabling legislation
a State’s RSA 1973)36:21police powers. (Supp. requires
that local boards subdivision and RSA 36:22adopt regulations

that a be held beforerequires public hearing regulations
either be or amended. Thus it is clear thatmay adopted

the as a whole has an to inpublic opportunity participate
the offormulation local subdivision but not inregulations,
actions the board under theby planning adopted regulations.
“Where the act noapplicable enabling imposes hearing

none will be inferred therequirements, courts.” 3 R.by
Anderson, 19.12,American Law of § at 410 (1968).Zoning

We do not that failure to allow anagree plaintiffs opportun­
to at a toity RSAspeak amounts36:23hearing pursuant

to an unconstitutional of theirdeprivation property rights
under the due clause. While theprocess couldlegislature
have for a 36:23,underprovided RSApublic ashearing
it inhas several other sections of 36:22,RSA ch. 36 (RSA
26, failure to33), so is in no violative of theprovide way
due clause nor inconsistent with theprocess basic principles
of representative Forest Construction Co. v.government. Plan­

Comm’n,& 669, 674-76,155 Conn.ning Zoning 236 A.2d
917, (1967); 1,921-22 Feldman v. Inc.,Star Homes 199 Md. 84

903 see(1951); Marvin,A.2d 34, 37,v. 105 N.H.Hampton
441,193 444 (1963); Land,A.2d State v. 4.7 Acres 95 N.H.of

291, 62 (1949).A.2d 732

sustained; remanded.exceptionDefendant’s
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Duncan, dissented; the others concurred.J.,

Duncan, dissenting: provides that“[a]nyRSA 36:34 per­J.,
by decision of theaggrieved anysons con­planning board”

a havecerning may bysubdivision the decision reviewed the
on proximitycourt certiorari. The of the plaintiffs’ prop­
to the applicant’serties land makes it evident that the board’s

decision affect the value ormight plaintiffs’use of the prop­
erties. See Bd. Md.247Bryniarski v.MontgomeryCounty App.,of

(1967);137, Anderson,R.3A.2d 289 American Law of230
§§ (1968).21.05, 21.06,Zoning Hence they quali­21.10 were

fied to obtain review as “aggrieved” persons. See Towle v.
(1965);394,Nashua, Allen,106 N.H. 212 v.A.2d 204 Bryant

(1833).6 N.H. 116 The toright carryreview must with byit
implication a toright be heard before the uponboard the
original application.

This is not a case where the act no hear-enabling “imposes
Anderson,requirement.” R.ing Zoning3 American Law of

§ (1968).19.12, at 410 of aapproval plotRSA forbids36:23
“without a Inaffording hearing mythereon.” whenjudgment

legislaturethe amended section requireto notice to abut-23
ters as well to the itapplicant,as did so because abutters

1969,were considered to 155:1.necessary parties.be Laws
I no implicationfind that other affected were to beparties
deprived of a before the entitledhearing board although
to a hearing Accordinglybefore the court under RSA 36:34.
I would sustain the order of the trial court.


