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183,Bodeau, WeBodeau v. 191 (1942).N.H.92 27 A.2d
hold therefore that the of does have author-judge probate

to order for than twoadmissions lessity involuntary years.

sustained; remanded.Exception

All concurred.

Hillsborough
No. 6848

Henryv.Rachel Duval Duval

28, 1974June



423

Rudman, and H.Warren B. Gregoryattorney general,
Smith, for the NewSmith(Mr. orally), Hamp-attorney

Probation.shire ofDepartment

Sullivan, & Horton and (Mr.Gregg Gregg GreggJudd
for the defendant.orally)

Kenison, The sole issue this case isbypresentedC.J.
coun-entitled to the assistance ofwhether a defendant is

sel in because he bea nonsupport contempt hearing may
to for his failure to withsubjected imprisonment comply

the order.support
1, 1969,On decree ofDecember the obtained aparties

divorce which the defendant to forrequired pay support
minor inhis children the amount of weekper$40 through

the New of OnProbation.Hampshire Department June
24, 1970, of ofthe filed notice violation orderdepartment
in Court arrear-Hillsborough County Superior alleging

23, 1970,in the of On the courtamount $1070.age July
found the defendant in ordered him toandcontempt pay
forthwith or ordered in-committed. It also anstand$150

in the tocrease eliminate$10byregular weekly payments
12, 1973,the On thearrearage. department againJune

offiled a notice violation of order in the Hillsborough
Court. After a onCounty Superior hearing September

1973,17, defendant,courtthe found the who was not
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counsel, inrepresented by contempt with an arrearage
to ordered theamounting payIt defendant to$5840. $500

1,on or or writ of tobefore December 1973 a mittimus
issue at the call of the for indepartment confinement

county jail requiredthe and the to continuedefendant
2, 1973,the Onweekly payments. November the defend-

ant retained counsel and filed a motion to set aside the
17, onSeptember ground1973 order the that the defend-

improperlyant had been denied his to counsel underright
J.)the State and Federal Constitutions. The Court (Cann,

denied the motion and reserved and transferred the de-
1973,5,fendant’s thereto. On December theexception

that a writ of mittimus issue fordepartment requested
motion,failure to the the courtcomply. Upon defendant’s

17,September pendingexecution of the 1973 orderstayed
.appeal.

The that the Courtargues Supreme recognizeddefendant
(1972),Hamlin, rightin v. 407 U.S. the25Argersinger

in where defendantany proceedingto counsel criminal a
may rightbe if convicted and that thisimprisoned urges

extended to a civil wherecontempt proceedingshould be
the bepossibility mayexists that a defendant likewise

of theimprisoned complyfor his failure to with an order
(1932).45,Alabama,court. 68-69See Powell v. U.S.287

The ofreasoningdefendant contends in essence that the
andpresentto the case stressesapplicableisArgersinger

a civildistinguish proceed­toimproperthat it would be
from where the outcome of eithering proceedinga criminal

Howard, 109may imprisonment.result in v.See Mills
(1971).25,R.I. v.101 See also Commonwealth280 A.2d

(1971).225,Hendrick, Super.Pa. 722220 283 A.2d
The takes the that since N.H.positiondefendant also
Const, I, held topt. “Every personart. 15 states that

ofbyany punishable deprivationanswer crime or offense
ofexpensetheliberty rightshall have the to counsel at

shown,” coun­the if he should be entitled toState need is
by“offensecontempt punishablesel because civil is an

deprivation liberty.”of
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that isThe State Argersingerresponds by emphasizing
out that theandtolimited criminal pointsproceedings

to extend the reason-Court its reluctanceindicatedSupreme
in v. Scar-of that case to civil Gagnonproceedingsing

Court411 In the held(1973).U.S. 778 Gagnonpelli,
due that a be thethat required probationer givenprocess

where theto counsel in a revocation hearing onlyright
difficult forissues were so that it would becomplex

him The that theto his case. Statepresent suggests
involveissues in a questionscontempt hearingnonsupport

of to meet hisof the financial the defendantcapability
involve issuesand do not requir-complicatedobligations

However, alternative,in thethe assistance of counsel.ing
theif court should determine thatthe State that thisurges

for theof was desirablecounsel protectingavailability
indefendant, it should beof a then onlygrantedrights

forwasassistancethose situations where necessarylegal
of thea fair issues.presentation

infrom aarisesA civil action private wrongcontempt
histhecauses harm towhich the defendant byplaintiff

is to usecourt order. Itsto with afailure purposecomply
aor asfinesthe court’s to imprisonmentpower impose

Thedefendant intomethod of the compliance.coercing
thechoice of eitherthedefendant is performinggiven

effect, defend-In theor theactrequisite paying penalty.
ownof in [his]ant carries “the [his] pocket.”keys prison

448,Nevitt, see Shillitani1902);F. 461 Cir.(8thIn re 117
364, A criminalStates, U.S. 368 (1966).v. United 384

hand,action, resultoccurs as aon the othercontempt
orthe court’sof defendant’s interference witha process

as a criminalis characterizedThis interferencedignity.
of fine orthe aor and imprison-impositionpublic wrong,

D.in nature.than remedialment is ratherpunitive,
Clark,93, LawDobbs, see H.Remedies 96-98 (1973); Jr.,

Dubose,Houle 8c(1968);Domestic Relations 468-69of
andConstitutionalThe Contempt Hearing:Nonsupport

165, (1973);166-6814Statutory Requirements, N.H.B.J.
1003,Annot., § 3 (1973).A.L.R.3d52

distinction, the sixth amend-thatit isthisGiven apparent
isinset forthment to counsel as inap-Argersingerright
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plicable to a civil action that iscontempt rightbecause
Likewise,proceedings.confined to criminal the toright

Const, I,bycounsel guaranteed pt.N.H. art. 15 is not
because the record of the 1964controlling constitutional

convention makes clear that the term to“offense” refers
public, privatenot wrongs. See N.H. Const. Conv.Jour.

(1964). Accordingly, if there is a to counselright177-82
action,in contempta civil its insource must be found

of the fourteenth amendment.processthe due clause
(1973),778, 788-91In 411 U.S.v. Scarpelli,Gagnon
of dueof the natureit in view flexiblewas held that

involvingproceedingin athe to counselprocess, right
awould not be established aslibertythe ofdeprivation

Rather, the avail-the Court indicated thatmatter of law.
case-by-casedecided on aOf would beability rightthis
such as theon various factorsdependbasis and would

himself,to for the char-capability speakof a defendant
of thecomplexityof the and the issues.proceedingacter

requirenot the rightIn the Court’s view due doesprocess
to in where the of in-every possibilitycounsel instance

exists,carceration instead ondependsbut circumstances
which unfairlyshow that the defendant would be treated
if were not provided.the assistance of counsel See also

(1972);471,Brewer,v. 408 U.S. 481-89Morrissey Arger-
(1972) (Powell,25,Hamlin,v. 44-66407 U.S.singer J.

concurring).
cases, not rou-contemptIn which arenonsupportsome

nature, ofmay complexitytine in there be issues sufficient
forrequire byto defendant to be assisted counselso as the

of their merits. suchcompetent presentationa Questions
toopportunitya reasonableas whether the defendant had

or whether he hasproceedingshis inpresent priorcase
judicatares or the stat-available certain defenses such as

whopersonsute of could and confuselimitations baffle
law, unfair toare in the and it would beinexperienced

un-if weredeny theysuch the benefit of counselpersons
lawyerable to retain of their financial condition.a because

(1971);25, 28, 101,Howard,v. 109 103Mills R.I. 280 A.2d
Dubose,Houle & The Hearing:Nonsupport Contempt

14Constitutional and Statutory Requirements, N.H.B.J.
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Kuelbs,165 Catz & The(1973); Appoint-Requirement ofcf.
in or Termi-ment ParentsCounsel NeglectIndigentof for

Area, L.13 ofA Fam.nation Proceedings: Developing J.
223, 4514 Rev.Colum. Human L.(1973);224-33 Rights

49 Ind. 167(1972); (1973).L.J.
in its discretionWe hold that the trial court appointmay

hisdefendant tocounsel to assist an presentindigent
How-case in a contempt hearing.complicated nonsupport

ofever, of there is noin view the fact that transcript
the reveal whether the issuesto pre-hearingcontempt

theof or whethersented below were naturea complex
defendant was without to obtainresources rep-adequate

orresentation without to himselfsubstantial hardship
his counselwe whetherare unable to determinefamily,

Accord-should have been in theseappointed proceedings.
meritswithout as to theingly, intimating any opinion

case,of the defendant’s remand the case for considera-we
tion of these issues.

Remanded.

All concurred.
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